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I. WITHHOLDING EVIDENCE. 

(a.) Documentary Evidence. 
(b.) Evidence of Value. 7 
(c.) Presumption does not Arise: 

(1.) Where Evidence is Unattainable. 

(2.) Where it is Legally Withheld. 

(3.) Where Withholding is not Proved. f 
(d.) Refusal to Produce does not Dispense with Proof. 


Il. SUPPRESSION OR SPOLIATION OF EVIDENCE. 

(a.) A Maxim of Equity. 

(b.) And also of Law. 

(c.) Value and Quantity. 

(d.) Conditions in Deeds and Contracts. 

(e.) Wills. 

(f.) Confusion of Property. 

(g.) In International Law. 

(A.) Destruction of Document by Claimant. 

(i.) Spoliation may’Defeat Claim. 

(j.) But Alone does not Prove it. 

(k.) Duty to Preserve Evidence. 

(l.) Unfavorable Inference does not Arise: 
(1.) Documents otherwise Proved. 
(2.) Spoliation Open and for Cause. 

(m.) Inference not Extended. 

(n.) And not Conclusive. 


IIT. MANUFACTURING EVIDENCE. 
(a.) Mutilation of Evidence. 
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MANUFACTURING EVIDENCE IN CIVIL CAUSES. 


WITHHOLDING EVIDENCE. 

‘¢It is certainly a maxim,”’ said Lord Mansfield, in Blatch p, 
Archer,’ ** that all evidence is to be weighed according to the proof 
which it was in the power of one side to have produced, and in 
the power of the other to have contradicted.’’ The omission of 
a party to testify to facts within his knowledge in explanation of, 
or to contradict adverse testimony, is a proper subject of con- 
sideration both in courts of equity and in courts of law2 A 
similar effect will be given to the failure to produce necessary 
witnesses within the power of the party. Thus, where the ques- 
tion was which one of two vessels which collided at night had 
been negligent, the failure to call a seaman whose duty it was to 


have charge of the light on one of them was held to raise the in- 


ference that the light was not displayed as alleged.* In Brown 
v. Schock,‘ Brown, as indorser, sued the defendant on a note 
given to one Simpson for a patent machine which turned out to 
be a fraud. The defense was that Brown was a participant in 
the fraud, having traveled with Simpson and aided him when he 
procured the notes of the defendant and others. The question 
was whether that Brown was the plaintiff in the case. It was 
held that the fact that the plaintiff refused to appear at the trial 
authorized the jury to infer that he and the partner of Simpson 


1 Cowp. 63. And see Wallace v. evidence of all the facts and circum- 


Harris, 832 Mich. 880 (1875). 

2? McDonough v. O'Neil, 118 Mass. 92 
(1878). The same inference frequently 
arises on trials for crime. ‘ Where,” 
said Chief Justice Shaw in Com- 
monwealth v. Webster (5 Cush. 316, 
1850), “probable proof is brought of a 
state of facts tending to criminate the 
accused, the absence of evidence tending 
to a contrary conclusion is to be consid- 
ered—though not alone entitled to 
much weight; because the burden of 
proof lies on the accuser to make out the 
whole case by substantive evidence. But 
when pretty stringent proof of circum- 
stances is produced, tending to support 
the charge, and it is apparent that the 


accused is so situated that he could offer © 


stances as they existed, and show, if such 
was the truth, that the suspicious circum- 
stances can be accounted for consistently 
with his innocence, and he fails to offer 
such proof, the natural conclusion is that 
the proof, if produced, instead of rebut- 
ting, would tend to sustain the charge. 
But this is to be cautiously applied, and 
only in cases where it is manifest that 
proofs are in the power of the accused, 
not accessible to the prosecution.” But 
the many instances of this kind which 
the criminal trials reveal are beyond the 
scope of this paper. 

3 The Ville de Havre, 7 Ben. 328 
(1874). 

* 77 Pa. St. 471 (1875). 
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were the same person. ‘* He refused to appear,’’ said Agnew, C. 
J., **and his refusal is put now on the ground that he was in- 
formed by his counsel, and believes himself, that the testimony 
of his identity was illegal. Supposing that to be an honest opin- 
ion, yet it did not detract from the prima facie effect of his de- 
clining to appear as evidence against him. If he relies upon his 
ability to disprove the motive imputed he takes the risk, but he 
leaves the effect of his conduct as a matter of evidence for the 

- opposite side to goto the jury, who must weigh both sides to deter- 
mine the real motive. If he knew he was not the Brown who ac- 
companied Simpson, the accomplice, his motive was very strong to 
appear and by his presence convince the witnesses that he is not 
the same person called Brown who accompanied Simpson. Omit- 
ting to do that by which he could at once dissipate doubt, he 
leaves his motive to be determined by the jury, assuming the 
burden of disproving it by rebutting testimony.”’ 

But from the omission alone to call a witness to testify, who is 
equally within the power of either party, there arises no pre- 
sumption that his evidence would have been unfavorable. ‘* The 
circumstance,’’ it was said in a Connecticut case,’ ‘* that a par- 
ticular person who is equally within the control of both parties 
is not called as a witness, is too often made the subject of com- 
ment before the jury. Such a fact lays no ground for any pre- 
sumption against either party. If the witness could aid either 
party, such party would probably produce him. As he is not 
produced the jury have no right to presume anything in respect 
to his knowledge of any facts in the case.” 

(a.) Documentary Evidence. — The case of written evidence 
presents the strongest illustration of the extent of the rule. The 
non-production of documentary evidence within the party’s 
power raises, it is said in several cases, a very strong pre- 
sumption that if produced it would militate against him who 
withholds it.2 To refuse to produce a deed which is a part of 


1 Scovill v. Baldwin, 27 Conn. 318 Durgin v. Danville, 47 Vt. 95 (1874); 
(1858). Parks v. Richardson, 4 B. Mon. 276 
2 Miller v. Jones, 32 Ark. 337 (1871); (1843); Mordecai v. Beall, 8 Port. 535 
Grimes v. Kimball, 3 Allen, 518 (1862); (1839). 
Bell v. Hearne, 10 La, Ann. 515 (1855); 
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one’s title raises the inference that there is some defect in it.! 
Therefore, in an action of trespass where the plaintiff relied 
upon bare possession, although it appeared that he had taken 
the premises under an agreement in writing which was not pro- 
duced, the judge charged the jury, that having proved that he was 
in possession of fhe close at the time of the trespass, the plain- 
tiff must have a verdict, but that to entitle him to more than 
nominal damages, he should have shown the duration of the term, 


In offering this direction, Maule, J., pointed out that the plain- - 


tiff had the means of showing the quantum of his interest and 
that ‘* the non-production of the lease raised a presumption that 
the production of it would do the plaintiff no good.’’? 

In Attorney-General v. Dean of Windsor,’ the Master of the 
Rolls said: **Evidence is always to be taken most strongly 
against the persons who keep back a document, and the circum- 
stance that the body keeping it back is a corporation, does not, 
in the slightest degree, affect this principle, although it exonerates 
the present members from blame in that respect. It is true it is 
urged that this deed is lost, and that nothing of willful sup- 
pression is to be presumed against the predecessors of the pres- 
ent corporation, and yet the circumstances undoubtedly require 
an’ explanation which they cannot now receive.’ Not a few 
instances of this doctrine are to be found in the reports. In the 
well known case of Lumley v. Wagner,‘ the plaintiff relied on 
the defendants’ knowledge of a fact said to be communicated to 
them in a letter of which no copy was kept, but the receipt of 
which they (the defendants) admitted. The defendants denied 
that it contained the statement alleged, but did not produce the 
letter or satisfactorily account for its non-production. The court 
held that the plaintiff ’s representation must be taken as true. In 
another case B., having agreed to make a wagon for M., the latter 
gave L. a written order upon B. for the wagon, which order B. 
received, saying: ‘*‘ He would accept it as far as it went.’’ On 


the trial B. refused to produce the order. The presumption was 


1 Haldane v. Harvey, 4 Burr. 2486 3 24 Beav. 679 (1857). 
(1769). 1 DeG. M. &. G. 604 (1852). 

? Tryman v. Knowles, 138 C. B. 222 
(1858). 
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that it was an unconditional order for the delivery of the wagon.' 
Ina Canadian case, an action on certain promissory notes, the 
question was whether the plaintiff had been given collateral 
security, and what amount he had collected and should be cred- 

ited. A list of these securities were proved to be kept by the 

plaintiff in a book, which he refused to produce on the ground 

that the book was a private one which no one had the right to 

see. It was held that his conduct raised a presumption that the 

book would have contained evidence unfavorable to his side 

of the case.?, Where a party after notice refuses to produce an 

agreement, the presumption is that it was stamped as required 

by law.’ 

In short it may be laid down as a general rule that where a 
party, under an obligation to sustain his case by proof, relies 
upon weak and inferior evidence, which he produces in the place 
of stronger and better evidence which is within his power, and 
which he fails to produce, the presumption arises that if he pro- 
duced the latter it would injure instead of benefiting his case. In 
Clifton v. United States, certain goods had been seized upon sus- 
picion of having been fraudulently imported by undervaluing them 
in the invoices. The government had shown a prima facie case 
and had notified the defendant to produce his books and papers re- 
lating to these goods. Instead of this he introduced the testimony 
of merchants and others in the trade to show that the valuations 
in the invoices were correct.‘ ‘* Under these circumstances,”’ 
said Mr. Justice Nelson, ‘‘ the claimant was called upon by the 
strongest considerations, personal and legal, if innocent, to bring 
to the support of his defense the very best evidence that was in his 
possession or under his control. This evidence was certainly 
within his reach, and probably in his counting-room, namely, 
the proof of the actual cost of the goods at the place of expor- 
tation. He not only neglected to furnish it, and contented him- 
self with the weaker evidence, but even refused to furnish it on 
the call of the government, leaving, therefore, the obvious pre- 


1 Barber v. Lyon, 22 Barb. 62 (1856). 5 Crisp v. Anderson, 1 Stark. 35 (1815). 

2 Lowell v. Todd, 15 M. C. C. P. 306 * 4 How, 246(1846). And see Attor- 
(1865). And see Page v. Stephens, 23  ney-General v. Halliday, 26 U. C. Q. B. 
Mich. 357 (1871). 397 (1867), a very similar case in Canada. 
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sumption to be turned against him that the highest and best evi- 
dence going to the reality and truth of the transaction would not be 
favorable to the defense. One of the general rules of evidence, of 
universal application, is that the best evidence of disputed facts 
must be produced of which the nature of the case will admit. 
This rule, speaking technically, applies oaly to the distinction 
between primary and secondary evidence; but the reason as. 
signed for the application of the rule in a technical sense, is 
equally applicable, and is frequently applied to the distinction 
between the higher and inferior degree of proof, speaking in a 
more general and enlarged sense of the terms, when tendered as 
evidence of a fact. The meaning of the rule is not that courts 
require the strongest possible assurance of the matters in ques- 
tion, but that no evidence shall be admitted, which from the 
nature of the case supposes still greater evidence behind in the 
party’s possession or power; because the absence of the primary 
evidence raises a presumption that, if produced, it would give a 
complexion to the case at least unfavorable, if not directly ad- 
verse to the interest of the party. This is the reason given for 
exacting in all cases the primary evidence, unless satisfactorily 
accounted for. For a like reason even in cases where the higher 
and inferior testimony cannot be resolved into primary and sec- 
ondary evidence technically, so as to compel the production of 
the higher, and the inferior is, therefore, admissible and com- 
petent without first accounting for the other, the same presump- 
tion exists in full force and effect against the party withholding 
the better evidence; especially when it appears, or has been 
shown, to be in his possession or power, and must and should in 
all cases exercise no considerable influence in assigning to the 
inferior proof the degree of credit to which it is rightfully en- 
titled. It is well observed by Mr. Evans,' in substance, that if 
the weaker and less satisfactory evidence is given and relied on, 
in support of a fact, when it is apparent to the court and jury, 
that proof of a more direct and explicit character was within the 
power of the party, the same caution which rejects the secondary 
evidence will awaken distrust and suspicion of the weaker and 


1 2 Evans’ Pothier, 149. 
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less satisfactory; and that it may well be presumed, if the more 
perfect exposition had been given, it would have laid open 

deficiencies and objections which the more obscure and uncer- 

tain testimony was intended to conceal.’’ In Black v. Wright, it 

was said: ‘It is classed by writers upon the law of evidence and 

presumptions as amongst the strongest circumstantial proof 

against a person, that he omits to give evidence to repel circum- 

stances of suspicion against him, which he would have it in his 

power to give, if those circumstances of suspicion were un- 

founded. Hence when witnesses, for example, depose that the 

substance of a bond is not in the handwriting of the person sued, 

and the obligee and alleged obligor live near each other, and in 

the immediate vicinity of the place of trial, and the latter is a 

man of extensive business, whose handwriting is generally known, 

and the former calls no witness to the point, when he might as 
easily do so, if the signature were genuine, the omission affords 
the same kind of evidence against the deed that the omission of 
the possessor of stolen property, recently stolen, to account for 
his possession does against him.’’? 

In Bryant v. Stillwell,? both the conduct of the plaintiffs who 
had refused to produce a plan referred to in the specifications an- 
nexed to a building contract sued on, and the conduct of the de- 
fendant who had refused to allow an expert sent by the plaintiff 
to examine the house were held to raise an unfavorable presumption. 
As to the plaintiff’s conduct the court said: ‘* Maps, surveys, 
and drawings are not to be distinguished from other papers in 
this respect. A party who withholds them, when he ought to 
produce them, and attempts to supply their place by secondary 
evidence, is liable to the same presumption against him of trying 
to suppress the truth as he would subject himself to by withhold- 
ing paper writings.’ And upon the defendant’s method of acting 
in the case the court animadverted at more length. ‘* Before the 
trial,’’ said Black, J., who delivered the opinion, ‘* the plaintiffs 
sent a person to examine the house so that he might be able to 
testify how the work had been done. The witness frankly ex- 
plained what he came for, and the defendant refused to let him 


1 Black v. Wright, 9 Ired. (L.) 447 (1849). 2 24 Pa. St. 314 (1855). 
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192 MANUFACTURING EVIDENCE IN CIVIL CAUSES. 
go through the house for such a purpose. The evidence of this 
transaction was objected to, but the court admitted it. The ad- 
mission of it is complained of here because it was calculated to 
prejudice the minds of the jury against the defendant’s cause, 
Doubtless it would have that effect, and soit ought to have. To 
smother evidence is not much better than to fabricate. A party 
who shuts the door upon a fair examination, and thus prevents 
the jury from learning a material fact, must take the consequences 
of any honest indignation which his conduct may excite. The 
presumption ¢x odium spoliatoris is perfectly legitimate. It is 
so natural and so just that it is a part of every civilized code. 
We think this evidence most clearly admissible, and we certainly 
would not have found fault with the judge if he had gone further 
and instructed the jury that it afforded some ground for suppos- 
ing the whole defense to be unfair.' It ought to be understood 
that where one party has the subject-matter of the controversy 
under his exclusive control, it is never safe to refuse the witnesses 
on the other side an opportunity to examine it, unless he is able 
to give a very satisfactory reason. Here there was no ground to 
believe that the witness would misrepresent what he might see. 
If the defendant had felt such a suspicion, he could have shown 
the house to as many others as he chose, and overwhelmed the 
one perjured man by a host of honest ones. I ought to add, 
however, that such evidence must always be confined strictly to 
the conduct of the party in and about the very cause in which it 
is used. It must not only relate to the same subject, but to the 
same investigation of it; for it is received, not on any principle 
of primitive justice, but on the natural presumption that he 
withholds the truth because he knows it will make against him, 
and that no man prefers darkness to light, except because he is 
conscious that his deeds are evil. If, therefore, the defendant 
should not refuse an examination for the purpose of the next 
trial, he cannot be prejudiced by what he did before the last one. 
It is true, also, that the strength of such a presumption dimin- 
ishes in very rapid proportion to the time that elapses between 


1 The defense was that the work on the house had been imperfectly and negli- 
gently done. 
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the act out of which it arises, and the judicial inquiry which the 
act was intended to influence.”’ 

In Braithwaite v. Coleman,! which was an action by the in- 
dorsee against the drawer of a note, the only evidence of notice 
of dishonor was the statement of the defendant to a witness. ‘+I 
have several good defenses to the action; in the first place the 
letter was not sent to me in time.’’ The defendant had been 
notified to produce this letter, but did not do so. Lord Lynd- 
hurst directed the jury that they might presume that the letter, 
if produced, would be found to have contained a notice in proper 
time. On appeal, Denman, C. J., thought the direction right. 
‘* The defendant admits,’’ said he, ‘* he received the letter, and 
as he does not produce it, it might be fairly inferred by the jury 
that it was in time.’’ But the other members of the court were 
of a contrary opinion, and a new trial was ordered. ‘* The let- 
ter,’ said Patteson, J., one of the majority, ‘* might have been 
dated on the proper day, but sent by private hand or in some 
mode so that it did not arrive till many days after; was the de- 
fendant, therefore, bound to produce a letter which, on the face 
of it, would destroy his own case, and which he might not have 
evidence to explain? I think not; and that it is not to be pre- 
sumed against him from the mere non-production of the letter, 
that the notice was sent in time.’’ But in the case of Curlewis v. 
Corfield,? which, six years later, came before the same court, and 
nearly the same judges, a different conclusion was reached. 
The issue was, as in the former case, whether the defendant had 
received due notice of dishonor of a billof exchange. There was 
evidence that the day after the dishonor, the plaintiff wrote and 
sent a letter to the defendant, which was put in his letter-box, the 
office being closed. Some time after the defendant told the 
plaintiff ’s attorney that the bill had not been presented in time, 
but said nothing as to the notice. The defendant, though noti- 
fied to produce this letter on the trial, did not do so. It was held 
that the jury might presume that the letter contained a regular 
notice of the dishonor. In Bell v. Frankis,* also an action by 
the indorsee against the drawer of a bill of exchange, it appeared 


1 1 Harr. & Woll. 229 (1885). ?1Q.B. 814 (1841). 4 Man, & Gr. 447 (1842). 
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that the defendant had told a witness that he expected to receive 

by post a notice of its dishonor, and afterwards gave him a letter 

he received by post, requesting him to negotiate a renewal of the 
bill; but the letter, which had found its way into the defendant’s 
hands, was not produced at the trial. It was ruled that the jury 
were warranted in inferring that no notice of dishonor had been 
given.' 

Where withholding testimony raises a presumption that a fact 
not clearly proved or disproved exists, it is not error for the 
court to allude to the fact of withholding as a circumstance 
strengthening the proof.? But an instruction that ‘+ everything 
may be presumed against the spoliator of the will,’’ has been 
held too broad.® 

(b.) Evidence of Value.— Where the vendor of goods, sold 
without any express stipulation as to value, neglects or refuses to 
give any evidence of their value they are presumed to be worth 
only the lowest price for which goods of their description usually 
sell. Thus in Clunnes v. Pezzey,* the action was for liquors sold 
and delivered. The only evidence was that of the plaintiff ’s ser- 
vants, who proved the delivery of several hampers of full bot- 
tles at the defendant’s house ; of their contents they were ignor- 
ant. Lord Ellenborough directed the jury that they were to 
presume that the bottles were filled with the cheapest liquor in 
which the plaintiff dealt. 

In Lawton v. Sweeney,’ in an action for money lent, the only 
evidence was that the defendant, having asked the plaintiff for 
some money, the latter handed him a note which witnesses be- 
lieved to be a bank-note, but the amount of which they did not 
know ; neither did it otherwise appear. The court instructed 
the jury to presume that it was a note of the smallest denomina- 
tion in circulation in the country. On appeal this instruction 
was approved. ‘* The handing of a note toa party,’’ said Parke, 
B., ‘* is prima facie evidence of a loan; and as there was no 
proof of the amount of the value secured by the note, the jury 


1 And see Lobb v. Stanley, 5 Q. B. 3 Bott v. Wood, 56 Miss. 136 (1878). 
574 (1844). * 1 Camp. 8 (1807). 

2 Frick v. Barbour, 64 Pa. St. 120 5 8 Jur. 694 (1844). 
(1870). 
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ought to presume it to have been the lowest in circulation in this 
country.’””? 

In Clarke v. Miller,? the defendants, who were drovers, were 
sued for the price~of certain cattle intrusted to them to 
be taken to market and sold. On the trial, they gave no evi- 
dence as to what they had received for them. ‘* The evidence 
as to the value of the cattle,’’ said Sutherland, J., ‘* was somewhat 
contradictory, but it is to be borne in mind that it was in the 
defendants’ power to remove all doubt on the subject, as they 
and they alone knew to whom they were sold and for what prices. 
Under such circumstances it was the duty of the jury to allow 
the highest sum which, according to the evidence in the case, 
they could probably have been sold for.”’ 

In Hammersmith, etc., R. Co. v. Brand,*? Lord Cairns, in 
speaking of the measure of damage for annoyances arising 
from the vibration of passing railway trains, said: ‘* What you 
have to find is what is the actual deterioration in value. You 
have a certain house, and near it what I may call a vibrating rail- 
way —I mean a railway in the use of which there cannot fail to 
be vibration —the house was of a certain value before the 
railway was put there; if the railway causes vibration, evidence 
can easily be obtained to prove what the amount of deteriora- 
tion in value is, and the sum can be awarded accordingly. The 
subject may be illustrated farther by supposing a house used for 
a particular purpose, say that of a watch or clock-maker, which 
requires particular steadiness, serious injury might be done there, 
and the house might become useless for the particular purpose 
for which it was used before. But in addition to that, it is 
said you ought to know how many trains a day there will be 
running and the weight of them, and the speed at which they will 
_ pass. There is a well known principle which applies to such 
cases, which is that if the persons against whom the claim is made 
are not willing to. bind themselves as to the maximum number of 
trains or the weight or the speed, then the sum must be taken 
most strongly against the company, upon the principles enun- 


1 And see Hayden v. Hayward, 1 2 4 Wend. 628 (1830). 
Camp. 180 (1808). 3 L. R. 4H. L. 224 (1869). 
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ciated in the well known old case of Armory v. Delamorie. And 
the largest amount of injury which can be sustained would prob- 
ably be considered to be the amount to be awarded by the tri- 
bunal which has to award compensation.”’ 

(c.) Presumption does not Arise.— No presumption arises in 
the following cases : — 

(1.): Where Evidence is Unattainable. — Where the evidence 
alleged to be withheld is unattainable, the presumption does not 
arise. 

Therefore, if a deed be in the possession of an adverse party, 
and not produced, or if it be lost and destroyed, no matter 
whether by the adverse party or not, secondary evidence is 
clearly admissible; and if the deed be in the possession of a third 
person, who is not by law compellable to produce it, and he re- 
fuses to do so, the result is the same.! In Merwin v. Ward,? an 
action for trover, the defendants had notified the plaintiffs to 
produce their books in which entries of the goods claimed were 
made. The plaintiffs did not produce them, and the defendants 
asked the judge to instruct the jury that this refusal created a 
presumption against them, which he refused. On appeal his 
ruling was affirmed. ‘* Where a party,’’ said Waite, J., ** has 
in his possession a deed or other instrument necessary to support 
his title, and he refuses to produce it, and attempts to make out 
his title by other evidence, such refusal raises a strong presump- 

tion that the legitimate evidence would operate against him. 
But this rule does not apply to such documents, as a party has 
no right to give in evidence without the consent of the adverse 
party. In this case the action was trover. The plaintiff’s books 
were not legal evidence in support of his title. Had he produced 
them in compliance with the notice, he could not have read them 
to the jury without the defendant’s permission. He was, there- 
fore, under no obligation to produce books which the defendants 
might or might not give in evidence at their pleasure. His re- 
fusal to produce them gave the defendants a right to give second- 
ary evidence of their contents and nothing more. That right 
1 Gilbert v. Ross, 7 M. & W. 121 


(1840); Marston ». Downes, 1 Ad. & Ell, 
82 (18384), 


2 15 Conn. 377 (1843). 
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was conceded on the trial, but such secondary evidence was not 
given. In this respect there is no cause for complaint and none 
js made. The question is not what inference the jury might 
have drawn from the books had they been produced, or from the 
secondary evidence of the defendants had it been given, but 
whether, in the absence of all such evidence, they were in law 
bound to raise a presumption against the plaintiff. A presump- 
tion of what? That the books contained entries showing that 
the plaintiff had no title. It is difficult to see what else they 
could presume against him. This surely would be going too 
far.”’ 

(2.) Where it is Legally Withheld. —Thus, a person who 
enforces the rule against the disclosure, by his professional ad- 
viser, of knowledge professionally acquired, is not within the rule.’ 

(3.) Where Withholding is not Proved. — Where there is no 
proof that a party has withheld evidence, the non-production of 
better evidence, more full and definite than he presents, raises 
no presumption against him.? 

(d.) Refusal to Produce does not Dispense with Proof.— But 
the presumption arising from the non-production of evidence 
within the power of the party does not relieve the opposite side 
altogether from the burden of proving his case.’ In Hanson rv. 
Eustice,‘ the fact sought to be proved by the production of books 
and papers, which the party in whose possession they were was 
notified to produce, was that a deed existed from one of the 
partners of a firm to the firm itself. It was held that the jury 
were not at liberty to consider a refusal to produce the books and 
papers as a reason upon which to presume the existence of the 
deed. ‘* All inferences,’’ said Mr. Justice Wayne, ‘shall be 
taken from the inferior evidence most strongly against the party 
refusing to produce ; but the refusal itself raises no presumption 
of suspicion or imputation to the discredit of the party, except 
in a case of spoliation or equivalent suppression. Here the 
rule is that omnia presumuntur contra spoliatorem. In other 


1 Wentworth v. Lloyd, 10 H. L. 5 Cooper v. Gibbons, 3 Camp. 363 

Cas. 589 (1864). (1813); Attorney-General v. Le Mer- 
2 Schnell v. Toomer, 56 Ga, 168 (1876). chant, 2 Term Rep. 201. 

* 2 How. 653 (1864). 
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words, with the exception just mentioned, the refusal to produce 
books or papers upon notice, is not an independent element from 
which anything can be inferred as to the point which is sought to 
be proved by the books or papers; nor can any views of policy 
growing out of the refusal be associated with the secondary evi- 
dence to enlarge the province of the jury to infer or presume 
the existence of the fact to which that evidence relates. For 
considerations of ‘policy, being the source, origin, and support of 
artificial presumptions, having no application to conclusions as to 
actual matter of fact, the finding of a jury in conformity with 
such considerations, and not according to their actual conviction 
of the truth, resolves itself into a rule or presumption of law.” 
In Life and Fire Insurance Company v. Mechanic’s Fire Insur- 
ance Company,' it was held that the refusal of a party to pro- 
duce books and papers in his possession after a notice to produce 
had been duly served on him, did not raise the presumption that, 
if produced, they would establish the fact which the party call- 
ing for them alleges they would prove. ‘‘ The rule,’’ said the 
court, ‘* is this: The party in such a case may give secondary or 
parol proof of the contents of such books or papers if they are 
shown or admitted to be in the possession of the opposite party, 
and if such secondary evidence is imperfect, vague, and uncer- 
tain as to dates, sums, boundaries, ete., every intendment and 
presumption shall be against the party, who might remove all 
doubt by producing the higher evidence. But they must be 
shown to be in his possession, and some general evidence of such 
parts of their contents as are applicable to the case must first be 
given before any foundation is laid for any inference or intend- 
ment on account of their non-production.’’ In a Maryland case, 
in an action on a policy of fire insurance, the defense was that 
the preliminary proofs of loss were not as required by the terms 
of the policy. The proofs were in the defendant’s possession, 
and they were notified to produce them, but refused. It was 
held that the presumption did not arise that the paper contained 
proper proof, but that the only effect of the refusal to produce 
was to permit the plaintiff to prove their contents by parol.’ 


17 Wend. 84 (1831); Rector v. Rec- 


2 Spring Garden Mut. Ins, Co. 
tor, 8 Ill. 120 (1846). 


Evans, 9 Md. 1 (1856). 
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ce «“ There was no obligation on the defendant to show any defect in 
m the preliminary proof,’’ said the court, ‘‘ until the plaintiff had 
to first made outa prima facie case of compliance with the require- 
y ments of the policy on that subject, which we think has not been 
i- done.’’ Finally, the subject was reviewed in the Supreme Court 
e of the United States in 1873, in the case of Chaffee v. United 
ir States.'_ The defendants were sued for penalties in defrauding 
f the government of revenue on whisky. The trial court instructed 
0 the jury that it was a rule of law that where a party has proof 
h in his power which, if produced, would render material facts cer- ‘ 
n tain, the law presumes against him, if he omits to produce it, 


and authorizes a jury to resolve all doubts adversely to his de- 
fense. On appeal to the Supreme Court of the United States 
this was held to be erroneous. ‘‘ The purport of this,’’ said Mr. © 
Justice Field, ** was to tell the jury that although the defendants 
must be proved guilty beyond a reasonable doubt, yet that if the 
government had made out a prima facie case against them, not 
one free from all doubt, but one which disclosed circumstances 
requiring explanation, and the defendants did not explain, the 
perplexing question of their guilt need not disturb the minds of 
the jurors; their silence supplied in the presumption of the law 
that full proof which should dispel all reasonable doubt. In 
other words, the court instructed the jury in substance that the 
government need only prove that the defendants were presump- 
tively guilty, and the duty thereupon devolved upon them to 
establish their innocence, and if they did not they were guilty 
beyondareasonabledoubt. * * * Theerroris palpable in its 
statement. All the authorities condemn it. * * * The in- 
struction sets at naught established principles and justifies the 
criticism of counsel that it substantially withdrew from the de- 
fendants their constitutional right of trial by jury, and converted 
what at law was intended for their protection— the right to re- 
fuse to testify — into the machinery for their sure destruction.”’ 


II. Suppression OR SPOLIATION OF EVIDENCE. 
The maxim omnia presumuntur contra spoliatorem embraces 
most frequently cases of the destruction or suppression of 


118 Wall. 516. 
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written evidence. Manufacturing evidence (Part IIT.) also falls 
within this rule; but it has been said that to smother evidence 
is not much better than to fabricate it.’ ‘* Spohation,’’ it 
is said in one case,’ **is always looked upon by a court of 
justice with suspicion.’’ ‘The maxim,”’ it is said in another, 
‘has been a most effective instrument in the hands of justice 
to punish wrong-doers.”’ 

(a.) A Maxim of Equity. —The maxim is an old rule of the 
court of chancery.* ‘* Where deeds or writings are suppressed,” 
it was said as early as 1677 **amnia presumuntur, ete., and he 
who has committed iniquity shall not have equity.’’*> In equity 
the suppression of documentary evidence always raised the pre- 
sumption that it would, if produced, show something unfavorable 
to the party withholding it.6 And where a defendant swore that 
he had burnt a deed, but afterwards produced it, he was com- 
pelled to admit it as laid in the bill.7_ And in chancery, although 
the court would not decree on the testimony of a single wit- 
ness, against the express denial on oath of the defendant, yet 
where the written evidence had been destroyed by the defendant 
pendente lite the court would assume that if forthcoming, it would 
have proved the statement of thé single witness. If a woman 
about to marry parts with part of her property, or gives a security 
or assignment without the knowledge of her intended husband, 
this is a fraud on his rights against which equity will relieve.’ 
But a debt contracted for valuable consideration is not within 


1 Black, J., in Bryant v. Stillwell, 24 
Pa. St. 314 (1855). 
2 Little v. Marsh, 2 Ired. Eq. 28 (1841). 
5 Loomis, J., in Harris v. Rosenberg, 
43 Conn, 227 (1875). “If the jury should 
be convinced of the spoliation, it would done unudvisedly and not fraudulently.” 
be their duty to infer anything in favor of ®§ Owen v. Flack, 2 Sim. & Stu. 606 
the deed as against the spoiler.” Diehl (1826). 
v. Emeg, 65 Pa. St. 328 (1870). 7 Sansam v. Ramsay, 2 Vern. 561 
* Cookes v. Hellier, 1 Ves. sr. 235 (1706); Hampden v. Hampden, 1 Brown 
(1749). P. C. 250. 
5 Gartside v. Ratcliff, Chac. Cas. 292 8 Gray v. Harg, 20 Beav. 219, 
(1677). ‘The court,” it was said in a ® Lady Strathmore v. Bowes, 1 Ves, 
North Carolina case (Halyburton », 22. 
Kershaw, 8 Desau, 105 (1810), “will 


go very far in presuming against those 
who destroy papers and instruments nec- 
essary to the security or elucidation of the 
rights of others in odium spoliatoris, as 
itis expressed, even where the spoliation is 
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this rule. Nevertheless, where a husband failed to set aside a 
bond given for a valuable consideration by his wife before his 
marriage, the chancellor, on the ground of the concealment from 
the husband, thought it a proper case to refuse costs against him.’ 
So a court of equity will entertain jurisdiction on the complain- 
ant’s oath of a trespass done secretly and hard to be proved, as 
the digging of one man under ground into another’s minerals,’ 
or the trading of an interloper to the West Indies in violation of 
another’s charter.2 So where bailiffs, who had served an execu- 
tion, found hidden in the house a sum of money which they car- 
ried away, the oath of the party injured was held sufficient 
to charge the spoliators;* and so where a person ran away with 
a casket of jewels belonging to another.® 

(b.) And also of Law. — In an anonymous case in Lord Ray- 
mond,® it was said by Chief Justice Holt, that if a man destroys 
a thing that is designed to be evidence against himself, a small 
matter will supply it, and the defendant having torn up his own 
note signed by himself, a sworn copy was admitted to be good 
evidence to prove it. In King v. Arundel,’ it was held that 
where title deeds are suspected to have been suppressed or with- 
holden by the defendants, or those under whom they claim, the 
court of chancery will decree that the plaintiff shall hold the | 
lands until the deeds are produced.’ In Leeds v. Cook,’ where .- 
a letter had been written by the plaintiff to a witness, and the 
latter had been served with a subpena duces tecum to produce it, 
but the plaintiff had previously procured it from the witness, and 
refused to produce it, it was held that parol evidence of its con- 
tents was admissible. It was objected that the plaintiff had 
received no notice to produce it. But Lord Ellenborough said : 
‘*It belonged to the witness called, and was subtracted in fraud 
of the subpena. As, therefore, the plaintiff secreted it, and 


1 Blanchet v. Foster, 2 Ves. sr. 265 5 East India Co. v. Evans, 1 Vern. 


(1751). 308 (1684). 
2 East India Co. v. Sandys, 1 Vern. ® Rep. 731. 

127 (1682). 7 Hob. 109; Dalston v. Coatsworth, 1 
3 Id.; East India Co. v. Evans,1 Vern. P. Wms.7380 (1721). 

308 (1684). 5 See in explanation of this case, 
* Childrens v. Saxby, 1 Vern. 207 Cowper v. Cowper, 2 P. Wms. 749. 

(1683). 4 Esp. 256 (1803). 
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had refused to produce it, én odium spoliatoris parol evidence of 
its contents should be admitted.’’ 

Other instances of the application of the maxim are to be found 
in the mercantile law in the rule that where a drawee of a bill of 
exchange destroys a draft presented to him for acceptance he is 
liable thereon as if he had accepted it ;' and the principle that a 
person who wrongfully takes or converts a note to his own use 
by negotiating it is hable for its face value.” 

In an action of ejectment by the heir against a devisee, the 
testator’s competency was disputed. The defendant, after proy- 
ing that the testator had given a reasonable account of the real 
property left to him by his father, offered in confirmation 
thereof to put in his father’s will, which was in court. The 
plaintiff objected to its admission, and it was withdrawn. In 
summing up Cockburn, C. J., adverted to the fact, and told 
the jury that they might infer from the plaintiff objecting 
to the will being put in, that it was conformable to the statement 
made by the testator. On appeal this direction was approved 
by the full court — Williams, Crowder, and Willes, JJ.* 

(c.) Value and Quantity. — Armory v. Delamorie,‘ has long 
remained the leading case on this maxim. A chimney-sweep, 
finding a jewel, took it to a goldsmith to learn its worth. The 
tradesman pretended that it was worth but three pence, and on 
the sweep demanding it back, returned him the socket without 
the stone. In trover against the goldsmith it was ruled that there 
being no evidence of the value of the stone, the jewel of the 
highest water of the size of the socket would be the measure of 
damages, the defendant being aspoliator. Or in the words of the 
poet : — 
‘* And seeing by this wickedness the stone 

Was made away and his worth known to none, 
Craftsmen there came to show by weight and tale 
What gems of best and uttermost avail 

Might in the compass of that ring be laid, 

With no less damage it should be apaid, 


For what man hideth truth in wrong doing 
Against him the law deemeth everything.” 


1 Jenne v. Ward, 2 Stark. 327 (1818). 3 Sutton v. Davenport, 27 L. J (C. P.) 
2 Decker v. Matthews, 12 N. Y. 313 54 (1857). , 


(1855). 18m. L. C. 357. 
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Mortimer v. Craddock,! a much more recent case, is another 
authority in point. The plaintiffs, who were jewellers, had lost 
from their shop a valuable diamond necklace consisting of fifty- 
six brilliants. Thirty of the stones which formed the sides of 
the necklace, together with the large diamond which was in the 
center, were traced to the possession of the defendant, and he 
gave contradictory accounts as to how he had obtained them. It 
was held proper, in an action of trover for the value of the whole 
necklace, to leave it to the jury to presume that the whole neck- 
lace had been in the defendant’s possession. ‘* The jury were 
justified,’’ said Tindal, C. J., ‘* as against an evident wrong-doer 
in coming to the conclusion to which they did come. The case 
is, I think, stronger than that of Armory v. Delamerie.’’ So, 
also, Wardour v. Berisford,? which is an early and striking 
instance of the application of the maxim. The plaintiff and 
the defendant having married two daughters of one S., upon his 
decease some loose papers that concerned the account between 
the defendant and S. were put up in a bundle, tied with a tape, 
sealed in the presence of two persons and delivered to him. An 
account being subsequently decreed, the defendant charged the 
plaintiff with a debt as due from the estate. It was proved that 
the defendant had opened the bundle and had so altered and dis- 
placed the papers that it could not be known what papers had 
been abstracted. On this proof the lord chancellor disallowed 
his claim, although satisfied, as the defendant had sworn, that all 
the papers had been produced, on the ground that ir odium 
spoliatoris omnia presumuntur. In Hunt v. Matthews,’ a widow, 
before her marriage with her second husband, assigned over an 
estate of the alleged value of £800 to trustees in trust for her 
children by her first husband. The second husband having ob- 
tained possession of the deed and suppressed it, was ordered to 
pay over £800, instead of an account of the value being directed 
to betaken. So where the plaintiff was prevented by the acts of 
the defendant from showing the quality of wool for the taking of 
which he had brought suit, the defendant was held liable for the 
value of the best quality of such goods.‘ 


117 Jur. 45. *1 Vern, 408 (1686). 
2 1 Vern. 452 (1687). ; * Bailey v. Shaw, 24 N. H. 300 (1851). 
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Where the evidence of payment made to him upon a purchase 
of land are destroyed by a party, every presumption will be made 
against him, and if he offers to convey upon the payment of a 
given sum, at the time of such destruction, the court will be fully 
warranted in finding that no more than such sums were due after 
deducting such payments.’ In Barney v. Sweeney,’ the defend- 
ant in 1848 executed and delivered a deed of land to the guardian 
of one M. which was never recorded. In 1875 the deed could 
not be found. The defendant testified that it conveyed only five 
acres of land; that the guardian, who had in the meantime died, 
took the deed away with him, and that he had not seen it since. 
But the weight of evidence showed that the deed conveyed forty 
acres, and that after delivery it was returned to the defendant to 
be recorded, and was by him lost or destroyed. The court held 
that if tt were necessary the presumption omnia presumuntur 
contra spoliatorem would be applied. So where goods ina 
store were carried off and sold by a purchaser with full knowl- 
edge that they had previously been mortgaged, the burden of 
showing what proportion of the whole quantity taken was cov- 
ered by the mortgage was cast on him, and he was compelled to 
bear any loss arising from the impossibility of ascertaining the 
exact quantity 

(d.) Conditions in Deeds and Contracts.—In an old case 
where a deed limiting a term was burnt by the defendant, who 
contended that the limitation was void, it was held that since the 
term might be limited so as to legally take effect, they would in- 
tend it to have been so limited in that case.* An Iowa case pre- 
sents the same principle. A vendor of real estate seeks to avoid 
the enforcement of his contract to convey on the ground that by 
its terms, time was of the essence thereof, and bound the vendee 
to pay the purchase-money at a specified time or forfeit his 
rights. The vendee denies this. The fact that the vendor 
destroyed the contract after being delivered to him by his 
agent with whom it was deposited, and while the vendee was 
seeking a deed from him, raises the presumption that the contract 


1 Downing v. Plate, 90 Ill. 268 (1878). 4 Dalston v. Coatsworth, 1 P. Wms, 731 
2 88 Wis. 881 (1875). (1721). 
3 Preston v. Leighton, 6 Md. 88 (1854). 
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did not contain such stipulations.’ Where the obligor of a bond 
has obtained possession of it and destroyed it, it will be pre- 
sumed to have been given for a valuable consideration.? 

(e.) Wills. —** Where the exact contents of a will cannot be 
ascertained, if it has been destroyed or suppressed by a person 
interested in opposition thereto, the court or jury in odium 
spoliatoris will be authorized to presume many things as against 
the party who has been guilty of the fraudulent act.’’* It has 
been held that where the question was whether a former will had 
been revoked by a will made subsequently, the contents of which 
it was alleged differed from those of the former will (the latter 
will not being produced, the exact difference did not appear) evi- 
dence of spoliation on the part of the claimant under the former 
will, would raise the presumption that it had been revoked by 
the later will. In Jones v. Murphy,’ it was said: ‘If, there- 
fore, on another trial, the jury should find the factum of a subse- 
quent will, and that this will was destroyed or withheld by fraud, 
they may, and as I conceive, are bound to infer that the second 
will contained inconsistent dispositions with the first; nay, more 
in odium spoliatoris that the second will contained a clause ex- 
pressly revoking all former wills. In point of law it must be re- 
garded as a will subsisting at the death of the testator, so as to 
operate as a revocation of all former devises. It is far bet- 
ter that there should be an intestacy than that a spoliator should 
be rewarded for his dishonesty.’’ Where a letter which it was 
claimed was part of a will was destroyed by the universal legatee, 
the maxim was applied.® 

(f.) Confusion of Property. —If a party having charge of 
the property of others so confounds it with his own that the line 
of distinction cannot be traced, all the inconvenience of the con- 
fusion is thrown upon the party who produces it, and it is for 
him to distinguish his own property or lose it. If it bea case of 


1 Warren v. Crew, 22 Ia. 315 (1867). 3 Betts v. Jackson, 6 Wend. 178 
And see Jackson v. McVey, 18 Johns. (18380). 
331 (1820); Kent v. Bottoms, 3 Jones * Harwood v. Goodright, Cowp. 91 
(Eq.), 69 (1856). (1774). 
2 Carneal v. Day, Litt. Sel. Cas. 492 58 W. &S. 301 (1844). 
(1821). ® Lucas v. Brooks, 28 La, Ann, 117 
(1871). 
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damages, damages are given to the utmost value that the article 
will bear.! 

(g.) In International Law. — In international law the princi- 
ple of the maxim is carried very far. ‘* It is certain,’’ said Sir 
William Scott, in The Hunter,? ** that by the law of every mari- 
time court of Europe, spoliation of papers not only excludes 
further proof, but does, per se, infer condemnation, founding a 
presumption juris et de jure, that it was done for the purpose of 
fraudulently suppressing evidence which, if produced, would 
lead to the same result; and this, surely, not without reason, al- 
though the leniency of our code has not adopted the rule in its full 
vigor; but has moditied it to this extent that, if all other circum- 
stances are clear, this cireumstance’alone shall not be damnatory, 
particularly if the act were done by a person who has interests 
of his own that might be benefited by the commission of this 
injurious act. But though it does not found an absolute pre- 
sumption juris et de jure, it only stops short of that, for it cer- 
tainly generates a most unfavorable presumption. A case which 
escapes with such a brand upon it is only saved so as by fire. 
There must be that overwhelming proof arising from the concur- 
rence of every other circumstance in its favor, that forces a con- 
viction of its truth in spite of the powerful impression which 
such an act makes to its entire reprobation.’’ In the subse- 
quent case of The Johanna Emelie,> Dr. Lushington stated 
the rule in the English Admiralty Courts more particularly. 
**It has been said,’’ said he, ‘*that the master is entirely 
discredited by various commentaries, and the fact principally 
relied on is the circumstance of his having denied that there was 
any spoliation of papers. I must say a word as to the spoliation 
of papers generally before I apply myself to the fact. I do not 
know that there is to be found in any of Lord Stowell’s judg- 
ments any direct definition of the word ‘ spoliation.’ I am of 
opinion that the mere destruction of papers is not, under all cir- 
cumstances, to be considered a spoliation: I say under all cir- 


1 Hart v. Ten Eyck, 2 Johns. Ch. 108 21 Dods. Adm. 480 (1815). 
(1816); Ryder v. Hathaway, 21 Pick. 298 318 Jur. 703 (1855). 
(1838). 
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cumstances, because it might be carried to a very absurd length. 
| apprehend it might be said, if at any time during a long voy- 
age the master destroyed papers that had no relevancy to it re- i 
lating to a former voyage, the matter would not be put in issue. 
To say that was a spoliation of papers would be going the length 
of saying that nothing in the nature even of a private letter was 
to be destroyed after the vessel had left her port. 1am not, 
however, disposed to relax the practical effect of the rules laid 
down by Lord Stowell, because they are consistent with good 
sense, and with justice to all parties; but they must not be 
pressed beyond his true intention with reference to all the facts 
of the case.’ * * * In the Rising Sun? Lord Stowell lays 
down the doctrine that spoliation does not enure to condemna- 
tion; with other suspicious circumstances it shuts the door against 
further proof. To that doctrine I entirely assent.’’ The En- 
glish and not the continental rule* is the law of the United States. 
‘Concealment, or even spoliation, of papers,’’ said Mr. Justice 
Story, in The Pizarro,‘ ** is not of itself a sufficient ground for 
condemnation in a prize court. It is, undoubtedly, a very awak- 
ening circumstance, calculated to excite the vigilance and justify 
the suspicions of the court. But it is a cireumstance open to 
explanation, for it may have arisen from accident, necessity, or 
superior force ; and if the party in the first instance fairly and 
frankly explains it to the satisfaction of the court, it deprives 
him of no right to which he is otherwise entitled. If, on the 
other hand, the spoliation be unexplained, or the explanation 
appear weak and futile; if the cause labor under heavy suspi- 
cions, or there be a vehement presumption of bad faith or gross 
prevarication, it is made the ground of the denial of further 
proof, and condemnation ensues from defects in the evidence 
which the party is not permitted to supply.’’ 

(h.) Destruction of Document by Claimant. — Formerly sec- 
ondary evidence of a document not produced at the trial was 
allowable only where the writing had been destroyed by inevit- 


1 Citing The Hunter, 1 Dods. Adm. 2 2 Rob. Adm. 104. 
480 ; The Two Brothers, 1 Rob. Adm. 131; 5 See note, 2 Wheat. 242. 
The Polly, 2 Rob. Adm. 361. * 2 Wheat. 241 (1817). 
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able accident or was withheld by the opposing party.’ But in 
late years this rule has been relaxed, and it is now only necessary 
to prove that his incapacity to produce it is not attributable to a 
positive fault involving a fraud.’ The naked fact of a voluntary 
destruction of a document, raises such a presumption of fraud as 
to preclude all secondary evidence of its contents by the spolia- 
tor. Therefore, one who has voluntarily destroyed written evi- 
dence will not be permitted to give secondary evidence of it 
until he has in some way —as by showing that it was done by 
mistake or accident,‘ — repelled the inference of fraud arising 


from the destruction. 


In the case of Blade v. Noland,* the plain- 


tiff sued on a note which he alleged had been given him by the 
defendant, but which he had burned up. 


1 Villars v. Villars, 2 Atk. 71; opin- 
ion of Chancellor Lansing in Livingston 
v. Rogers, 2 Johns. Cas, 488 (1802). 

2 Livingston v. Rogers, Id.; Jackson 
v. Woolsey, 10 Johns. 453 (1814). 

5 Bagley v. McMickle, 9 Cal. 449 
(1858); Speer v. Speer, 7 Ind. 178 (1855) ; 
Wilson v, Cassidy, 2 Ind, 562; Parker v. 
Kane, 4 Wis. 1 (1855) ; Broadwell v. Stiles, 
8N. J. (L.) 58 (1824); Blake v. Fash, 44 
Til. 804 (1867); Henderson v. Hoke, 1 Dev. 
& B, 119 (1836). 

‘ See Riggs v. Tayloe, 9 Wheat. 487 
(1824), where the following illustrations 
are given: A., receiving the amount of 
a promissory note in bills, destroys the 
paper. He afterwards discovers that the 
bills are forgeries. B. destroys a note 
thinking that it is a receipt. In actions 
thereon A. and B. may give secondary 
evidence of the contents of the notes. T. 
sues S, for breach of promise of marriage. 
Letters from S. to T. containing the offer 
of marriage, have been destroyed by 
T. on the advice of a sister that they 
would not be needed. T. is allowed to 
give secondary evidence of their contents. 
“ When the plaintiff,” said the court, in 
this case, ‘was induced to suppose that 
her letters from the defendant would not 
be used in a trial of a suit against him in 
her favor, and she yielded to the advice 


‘* The proof is,’’ said 


of asister in whom she had reposed un- 
limited confidence that it would be desir- 
able that they should not be exposed to the 
perusal of those who would read them, in 
her opinion, to gratify a feeling of curios. 
ity, unmingled with any sympathy for 
her; perhaps too from a wish not to be 
reminded by their existence of what she, 
at the time of their receipt, regarded as a 
pledge of affection followed by the unwill- 
ing conviction, from his coldness at least, 
so wounding in her sensibility that a 
change had taken place in him in regard 
to herself or that he was always untrue, 
can it be said that this is a case so unlike 
that when a loss of writings has occurred 
by accident or mistake, that the contents 
ofsuch letters cannot be shown by oral 
testimony when they have been destroyed. 
May not her acts in committing them to 
the fire be treated as a misapprehension, 
an accident, a misfortune?” Tobin v. 
Shaw, 45 Me. 844 (1858). Where one 
person deprives another by fraud of the 
possession of written instruments which 
belong to him, the latter may bring suit 
on them, and may give secondary evi- 
dence of theircontents. Grimes v. Kim- 
ball, 8 Allen, 518 (1862); Almy v. Reed, 
10 Cush. 421; Hedge v. McQuaid, 11 
Cush, 352. 
5 12 Wend. 178 (1834). 
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Nelson, J., ‘* that the plaintiff deliberately and voluntarily de- 
stroyed the note before it fell due, and there is nothing in the 
case accounting for or affording any explanation of the act, con- 
sistent with all honest or justifiable purpose. Such explanation . 
the plaintiff was bound to give affirmatively, for it would be 
in violation of all the principles upon which inferior and second- 
ary evidence is tolerated to allow the party the benefit of it who 
has willfully destroyed the higher and better evidence. * * * 
I believe no case is to be found where, if a party has deliberately 
destroyed the higher evidence without explanation, showing 
affirmatively that the act was done with pure motives and repell- 
ing every suspicion of a fraudulent design that he has had the 
benefit of it. To extend it to such a case would be to lose sight 
of all the reasons upon which the rule is founded, and to estab- 
lish a dangerous precedent. We know of no honest purpose for 
which a party, without any mistake or misapprehension, would 
deliberately destroy the evidence of an existing debt, and we 
will not presume one. From the necessity and hardship of the 
case, courts have allowed the party to be a competent witness to 
prove the loss or destruction of the papers; but it would be an 
unreasonable indulgence, and a violation of the just maxim, that 
no one shall take advantage of his own wrong, to permit this tes- 
timony where he has designedly destroyed it.’’ Ina well con- 
sidered case in Massachusetts,’ an action was brought for a libel 
contained in a letter written by the defendant to a woman to 
whom the plaintiff was at the time engaged to be married. On 
the trial the plaintiff testified that the day before his marriage he 
had burned the letter, and had no copy; he was then allowed to 
repeat the contents from memory. On appeal this was held 
error. ‘* This,’’ said Bigelow, C. J., ‘* we think a violation of 
the cardinal principle, that where it appears that a party has de- 
stroyed an instrument or document, the presumption arises that if 
it had been produced, it would have been against his interest, or 
in some essential particulars unfavorable to his claims under it. 
Contra spoliatorem omnia presumuntur. In the absence of any 
proof that the destruction was the result of accident or mistake, 


1 Joannes v. Bennett, 5 Allen, 169 (1862). 
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or of other circumstances rebutting any fraudulent purpose or 
design, especially where, as in the case at bar, it appears that 
the paper was voluntarily and designedly burned by the party 
who relies on it in support of his action, the inference is that the 
purpose of the party in destroying it was fraudulent, and he is 
excluded from offering secondary evidence to prove the contents 
of the document which he has by his own act put out of exist- 
ence. If such were not the rule, and a party could be per- 
mitted to testify to the language or purport of written papers 
which he had willfully destroyed, in support of his right of 
action against another, great opportunities would be afforded 
for the commission of the grossest frauds. A person who has 
willfully destroyed the higher and- better evidence ought not to 
be permitted to enjoy the benefit of the rule admitting secondary 
evidence. He must first rebut the inference of fraud which 
arises from the act of avoluntary destruction of a written paper, 
before he can ask to be relieved from the consequences of his 
act by introducing parol evidence to prove his case.”’ 

(i.) Spoliation may Defeat Claim. — Where the spoliator is 
the claimant, the fact of spoliation alone raises a presumption 
against his claim. Thus in Askew v. Odenheimer,' it was said: 
** We may take the rules of evidence to be well established that 
where a deed, a will, or other paper is proved to be destroyed or 
suppressed, or there is vehement suspicion of its having been 
done, the presumption ix odium spoliatoris applies in favor of 
the party who claims under such paper, though the contents are 
not proved. The fact of spoliation, suppression or embezzle- 
ment may be proved by the answer or oath of the opposite party, 
so may the contents of the paper, the same rule applies to mat- 
ters of account; the mere embezzlement of books of account is 
sufficient to authorize a rejection of claims by the spoiler, though 
supported by evidence, or the party spoiled may rebut the claim 
by his oath.’’ 

(j.) But Alone does not Prove it. — But where it is sought to 
charge the spoliator, some evidence besides the mere fact of 
spoliation is necessary ; in other words, the suppression or de- 


1 1 Bald. 390 (1831). 
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struction of the evidence does not relieve the opposite party from 
the burden of proving his own case.'  ‘* I do not remember or be- 

lieve,’’ said the Master of the Rolls in Cowper v. Cowper,? ** that 

there has been any case where there was not some proof made of the 

existence of the deed or writing supposed to be suppressed or de- 

stroyed.’’ *‘*All cases for relief against spoliation come,”’ said 

Lord Hardwicke in Saltern v. Melhurish,* ** in a favorable light, but 

notwithstanding the rule that things are to be taken in odium spo- 

liatoris, yet it ought to have no other consequence but this, that 

where the contents of the deed destroyed are proved, the party 

shall have the same benefit as he would if the deed itself was pro- 

duced.’’ In Askew v. Odenheimer,‘ it was said: ‘* But when he 

comes to charge the spoiler in account, in order to raise a debt 

against him, he must give some evidence beyond the fact of 
spoliation, his oath would be admissible in evidence, its effect de- 
pending on the circumstances of the case. If he relies on other 
evidence he must make out a prima facie case by proof compe- 
tent for a court of equity to presume a court of law to give a 
judgment on a demurrer to the evidence, or a jury to find a ver- 
dict in favor of the charge set up. This is what is understood by 
some evidence; it may be slight, yet if it conduces to prove the 
charge it is legally sufficient, its weight or credibility is a matter 
of discretion and circumstance. No specific sum can be charged 
against the spoiler on proof of the mere fact of spoliation, herein 
the rule differs from that which applies to a claim of property 
under a deed or will on which the right depends and the thing 
claimed is ascertained.’’* This doctrine has been considered at 
greater length in a previous section, in discussing the presump- 
tion arising from the withholding of evidence. 

(k.) Duty to Preserve Evidence. — So the presumption may 
arise from a failure to preserve testimony where the party is un- 
der an obligation to do so. ‘* The duty of a trustee or of an 
agent in charge of property to keep regular and correct accounts 
is imperative. If he does not every presumption of fact is 
against him. He cannot impose upon his principal or cestui gue 


1 Bott v. Wood, 56 Miss, 136 (1878). * Supra. 
22 P. Wms. 748 (1734). 5 Askew v. Odenheimer, 1 Bald. 390 
5 Amb. 248 (1754). (1831). 
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trust, the obligation to prove that he has actually received what 

he might have received, and what it was his duty to endeavor to 
obtain. By failing to keep and submit accounts, he assumes the 
burden of repelling the presumption and disproving negligence 
and faithlessness.”” ! 

Where a confidential agent, who was bound to keep regular ac- 
counts neglected to do so, and to preserve vouchers against him- 
self, though he had preserved those in his favor, he was not 
permitted in equity to recover for his charges as solicitor; ? and 
where the agent of a candidate for Parliament had destroyed the 
accounts and records of a contested election, the candidate being 
the respondent in the proceedings, it was held that the strongest 
conclusions would be drawn against him, and every presumption 
made against the legality of the acts concealed by such conduct.’ 

(l.) Unfavorable Inference does not Arise. — In the following 
cases no presumption of disfavor arises : — 

(1.) Document otherwise Proved. — Where the document is 
otherwise proved the presumption of course is inapplicable. 
Thus in Bott v. Wood,‘ it was said: ‘‘The doctrine is that un- 
favorable presumption and intendment shall be against the party 
who has destroyed an instrument which is the subject of inquiry 
in order that he may not gain by the wrong. But where there is 
express and positive evidence, there is no place for presumption 
or inference. It is only in reference to the contents of a paper 
destroyed or withheld that the maxim can have application; and 
where the contents are proved there is no occasion for resort to the 
maxim. In this case, if the evidence of B. was sufficient to sat- 
isfy the jury as to the terms of the will in dispute, a resort to the 
maxim under consideration was unnecessary.”’ 

(2.) Spoliation Open and for Cause. — In an action of eject- 
ment the defendant, John Croyle, claimed under a contract to 
purchase from Philip Croyle, and Mary, his wife. There was 
no evidence that the contract had been acknowledged by the wife 
as required by law; but it remained in her possession until de- 
stroyed by her in the presence, and with the assent of both her 


! Landis v. Scott, 32 Pa. St. 498 (1859). 3 Hunter v. Lauder, 8 Canada L. J. 
2 White v. Lincoln, 8 Ves. 363 (1803). (w. 8.) 17 (1872). 


4 56 Miss. 186 (1878). 
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husband and the defendant. It was held that this destruction did 
not raise the presumption that it had been properly acknowledged 
by the spoliator. ‘* Conceding,”’ said Lewis, C. J., that the 
destruction of the article was unauthorized, it is clear that with- 
out an acknowledgment by Mary Croyle, according to law, it 
could have no legal operation against her or her heirs after the 
death of her husband. There was no secret act of spoliation. 
All parties in interest were present, and John Croyle was sent for 
specially on the occasion. His acquiescence may be inferred 
from his omission to make opposition by word or deed. There 
is, therefore, nothing to authorize a presumption that the article 
had been acknowledged by Mary Croyle, separate and apart from 
her husband.’’ ? 

(m.) Inference not Extended. —The presumption does not 
extend beyond the thing taken or suppressed. In Harris v. 
Rosenberg,’ the defendants entered the store of the plaintiff and 
carried off a quantity of different kinds of goods. The proof 
not being definite as to the quantity and value of the goods 
taken, the trial court ruled that the largest quantity and the 
highest value were to be taken as the true measure. On appeal 
_ this was held erroneous. ‘‘ As we construe the finding,’’ said 
Loomis, J., ‘¢in connection with the fact that judgment was 
rendered for all the plaintiff demanded in his writ, the principle 
of presuming the highest value and the largest quantity does not 
seem to have been limited to the precise thing or things other- 
wise proved to have been taken. * * * A proper applica- 
tion of the rule to the case at bar may be illustrated as follows: 
If it was proved that the defendants took a piece of silk, and 
the plaintiff claimed that it was of the best quality and highest 
price, and contained so many yards, and the defendant, while 
denying the alleged quantity, quality, and price, would not pro- 
duce it in court, or allow it to be examined and measured, it 
would furnish a very strong inference against him; but the fact 
of taking the silk would not, of itself, justify the court in pre- 
suming that he took the fur caps or other things mentioned in 
the declaration, and that they also were of the finest quality and 


1 Miltenberger v. Croyle, 27 Pa. St. 2 43 Conn, 227 (1875). 
170 (1856). 
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highest price. The presumption we are considering is, of course, 
to be distinguished from one arising from opportunity to take 
the goods coupled with other circumstances calculated to fasten 
the guilt upon the defendants; as, for instance, if certain goods 
were known to have been in the store just previous to the defend- 
ant’s entry, and were found missing soon after, and no persons 
other than the defendants and those acting with them were known 
to have entered the store without permission, or to have had op- 
portunity to take the goods, the court might properly infer that 
the missing goods went off by the same hands that were proved 
to have taken a part.’” Therefore, before the presumption can 
arise it should be clearly proved that the document destroyed by 
the party was the one alleged.’ 

(n.) And not Conclusive.—The presumption, of course, is 
not conclusive. In Thompson v. Thompson,’ the court instructed 
the jury as follows: ‘*If the jury believe from the evidence 
that the plaintiff burnt, or in any way destroyed, any of the 
papers of the deceased, without the knowledge and consent of 
those who were interested in the estate of said deceased, it de- 
volves on him to show by proof other than his own statements 
what those papers contained: and on his failure to do so, the law 
raises the presumption against him that they were of the highest 
value to the defendant in this suit, and entitles her to a verdict.”’ 
In the Supreme Court, on appeal, it was said: ** It is, undoubt- 
edly, true that a party who destroys the evidence by which his 
claim or title may be impeached raises a strong presumption 
against the validity of his claim. And if the plaintiff destroyed 
papers of the estate, and especially receipts for taxes, which are 
important documents, involving, in many instances, the validity 
of a title, he committed a great wrong; but yet, the presump- 
tion against him would not be of that conclusive character indi- 
cated by the instructions. The jury were told, in effect, that if 
the plaintiff destroyed any papers of the deceased, the defendant 
was entitled toa verdict. The law of nations as recognized in con- 

tinental Europe, under certain circumstances, raises a conclusive 
presumption against the spoliator of papers indicating the na- 


1 McReynolds v. McCord, 6 Watts, 


2 9 Ind. 323 (1857). 
288 (1837). 
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tional character of a vessel; but even that rule does not ordina- 
rily prevail in England and the United States. This rule has no 
place in the courts of the common law. On proof of the exist- 
ence of a paper, the testimony of a party who ought to have the 
custody of it, touching its loss, with evidence of diligent search 
for it is addressed to the court. If its loss is established he is 
allowed to go to the jury with evidence of its contents. But his 
adversary may prove that he has withheld or destroyed it, and if 
he satisfactorily establish that point, every presumption will be 
indulged against him in reference to its character.”’ 


III. Manuracrurtinc Evipence. — To fabricate evidence for 
the purpose of aiding his case raises, rightfully, a strong pre- 
sumption against the justice of the party’s clam.’ This infer- 
ence is so self-evident as scarcely to require judicial repetition 
to make it authoritative. In the State trial of Annesley v. 
The Earl of Anglesea,’ it was shown that the defendant had 
caused the plaintiff, who claimed the title and family estate, 
as heir, to be kidnaped and sent to sea, and that he after- 
wards endeavored to have him convicted ona false charge of 
murder. The court left it to the jury whether ‘‘ the presumption 
arising from the kidnaping, and the prosecution for murder, do 
not speak stronger than a thousand witnesses,’’ and they found 
in favor of the plaintiff. Ina case in the Federal courts,’ an 
action was brought to recover of a steamboat the damages re- 
ceived by a canal boat in a collision. The steamboat set up asa 
defense the extreme darkness of the night, and her master pro- 
duced a log-book, purporting to have been kept by him, which 
showed this. In rebuttal, evidence was introduced to show that 
the log-book was false, and had been written up for the purpose 
of the case. The court, after finding this to be the fact, said: 
‘¢ This conclusion disposes of the case; for in a conflict of evi- 
dence such as the case presents, the production of a fabricated 
log warrants the rejection of the testimony which it is brought 
to support. If possible, it ought never to happen that a case 
sought to be supported by a fabricated log-book should succeed ; 


1 Winchell v. Edwards, 57 Ill. 41 2 17 How. St. Tr. 1430 (1748). 
(1870). ’ The Tillie, 7 Ben. 388 (1874). 
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and while charges of this kind are not to be listened to unless based 
upon strong evidence, if they are supported by testimony and re- 
main unanswered in the evidence, they compel an adverse decree.” 
In Moriarity v. London, ete., R. Co.,' an action had been brought 
by the plaintiff and his wife for injuries sustained by the latter 
through the defendant’s negligence. On the trial one W. testi- 
tied that he, the plaintiff, and C., aclerk of the plaintiff ’s attor- 
ney, were together at plaintiff ’s house, when the plaintiff said 
that if W. would give evidence as to the accident, he should share 
the verdict; plaintiff knew that W. was not present at the acci- 
dent, and C. said if W. would not testify he, C., would get other 
witnesses. Two other witnesses testified to similar proposals 
made to them by C., but not in plaintiff ’s presence, to give false 
evidence. The plaintiff was not present at the accident; and 
neither he nor C. had been called as witnesses. The evidence 
was held admissible. ‘*The conduct of a party to a cause,” 
said Cockburn, C. J., ‘* may be of the highest importance in de- 
termining whether the cause of action in which he is plaintiff, or 
the ground of defense, if he is defendant, is honest and just; 
just as it is evidence against a prisoner that he has said one thing 
at one time and another at another, as showing that the recourse 
to falsehood leads fairly to an inference of guilt. Anything 
from which such an inference can be drawn is cogent and impor- 
tant evidence with a view to the issue. So if you can show that 
a plaintiff has been suborning false testimony, and has endeav- 
ored to have recourse to perjury, it is strong evidence that he 
knew perfectly well his cause was an unrighteous one. I do not 
say that it is conclusive; I fully agree that it should be put to 
the jury with the intimation that it does not always follow, be- 
cause a man, not sure he shall be able to succeed by righteous 
means, has recourse to means of a different character, that that 
which he desires, namely, the gaining of the victory, is not his 
due, or that he has not good ground for believing that justice 
entitles him to it. It does not necessarily follow that he has not 
a good cause of action, any more than a person making a false 
statement to increase his appearance of innocence is necessarily 


1 R. 2 Q. B. 814 (1870). 
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a proof of his guilt; but it is always evidence which ought to be 
submitted to the consideration of the tribunal which has to judge 
of the facts.’’ 

If it is shown that a sealed certificate which, if genuine, 
should have a genuine seal, is stamped with a false one, it raises 
avery strong presumption that the signature is false.’’ + 

(a). Mutilation of Evidence. — Mutilation of evidence raises 
the same inference. In an account book of one M., offered in 
evidence, there was this entry: ‘‘ June 30,1859. P. W. Sterling 
credited by cash, $135.’’ It appeared that in October of that 
year M. had altered this entry by crossing with ink the word 
‘“by,’? and making it read *‘to,’’ and changing the word 
« credit,’’ and making it read ‘‘ debtor,’’ without the knowledge 
or consent of Sterling. It was held that the presumption was 
that at the time the entry was made it was true, and that Ster- 
ling was entitled to a credit of $135.” 

A party who has mutilated a paper by tearing off a writing 
attached to it cannot prove its contents by parol.’ 


Joun D. Lawson. 
Str. Mo. 


1 People v. Marion, 29 Mich. 31 8 Price v. Tallman, 1 N. J. (L.) 447 
(1874). (1794). 
2 Sheils v. West, 17 Cal. 324 (1861). 
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THE POST-OFFICE DEPARTMENT AS A COMMON CAR. 
RIER AND BANK. 


There does not seem to be a more harmless clause in the Federal 
constitution than that little one which says: ‘* Congress shall have 
power * * * toestublish post-officesand post-roads.’’ Inthe 
protracted debates of the constitutional convention, it was not 
considered of enough importance to elicit one word of discussion. 
The Federalist dismisses it with the simple remark that ‘ the 
power of establishing post-roads ‘must in every view, be a harm- 
less power.”’ 

But is it harmless? Under the power ‘* to establish post- 
offices and post-roads,’’ Congress had seen fit to establish thousands 
of offices and over three hundred thousand miles of roads for 
receiving and carrying not only what English-speaking people 
have time out of mind, known as ** mail,’’ but also merchandise, 
seeds, iron ores, textile fabrics, tobacco, and ‘* all other articles 
not above the weight prescribed by law [four pounds] which are 
not, from their form or nature, liable to destroy, deface, or other- 
wise injure the contents of the mail-bag, or the person of any- 
one engaged in the postal service.’’’ Not only so; under this 
‘*harmless ’’ power to establish post-offices and post-roads the 
Federal government has recently assumed the right to doa 
money-order or banking business which, although yet in its tod- 
dling infancy, employs thousands of men in thousands of offices, 
and is said to be vastly greater than that of any State or National 
bank in the country. 

Has Congress the constitutional power thus to authorize the 
Post-office Department to engage in the carrying and banking 
business ? 


I. The Post-office Department as a Carrier. — Sending a two- , 
ounce package a thousand miles for a cent seems a very small 


1U. 5S. Rev. Stat., sect. 3878. 
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thing and very desirable. It might also be very convenient if 
the government would operate railroads and carry pas- 
sengers upon equally reasonable terms. And there are num- 
berless other conveniences which might readily be secured by 
making ours a parental government with powers much more am- 
ple than those which the framers of the constitution thought fit 
to confer. But every such added power means the growth of 
Federal patronage and a corresponding growth of its ever faith- 
ful ally, political corruption. Hence the need of rigid constitu- 
tional limitations upon the power of Congress — limitations 
which are most surely, because insidiously, broken by small pre- 
cedents. 

If the government, through the agency of the Post-office De- 
partment, can carry for hire four pounds of ‘* merchandise,’’ it 
may just as lawfully carry four tons of it; and it becomes merely 
a matter of legislative discretion how completely Congress shall 
convert the Post-office Department into a general carrier of all 
kinds and all quantities of express packages and freights. More 
than that; if the power to establish post-offices and post-roads 
involves the power to carry freights, it likewise involves the 
power to use all means necessary and proper to carry them; and, 
since the question what means are thus necessary and proper is 
one of legislative discretion, the logical result of our postal law 
is that the Federal government may establish and operate rail- 
roads and all other available means of carrying freights. Indeed, 
it may be strongly contended that the government could, in its 
discretion, assume exclusive control of such carrying business. 
It certainly could do this so far as necessary to protect its own 
business and would, itself be judge of the necessity. An illus- 
tration of this is afforded by the existing postal law, which pro- 
vides that ‘* no person shall establish any private express for the 
conveyance of letters or packets, or in any manner cause or pro- 
vide for the conveyance of the same by regular trips, or at 
stated periods, over any post-route which is, or may be, estab- 
lished by law, or from any city, town or place to any other city, 
town or place between which the mail is regularly carried.”’ ! 


1 Gen, Stat., sect. 3982. 
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Now, was it ever contemplated by the framers of the constitu- 
tion that, in giving Congress the simple ‘ power to establish 
post-offices and post-roads,’’ they were giving it also this stupend- 
ous power to do the carrying business of the country? As we 
have seen, in all their long debates they said nothing to indicate 
it; and surely had Mr. Madison dreamed that this grant of power 
would involve the power to do such a carrying business, he 
would never have made the Federalist say that ‘‘ it must, in 
every view, be a harmless power.’’ 

It is a settled and sensible rule of construction, in ascertaining 
the meaning of words found in a constitution, that regard should 
be had to their accepted meaning when the constitution was 
adopted. What then did the words ‘* post-offices’’ and ‘* post- 
roads’? mean in 1787, when the Federal constitution was 
adopted ? 

Without entering into a detailed historical account, or attempt- 
ing an exact definition of these terms, it may be stated gener- 
ally that post-offices and post-roads were then simply offices and 
roads used to facilitate the transmission of letters, newspapers 
and any other matter of intelligence from one place to another. 
Post-roads were then in general use both in England and in this 
country. Our own were the outgrowth of those in England. 
So early as the reign of Queen Anne, post-offices and post-roads 
were established both for England and American colonies by an 
act of Parliament.’ Prior to that time, during the reign of 
James I., the Post-Office Department of the English government, 
with its **‘ chief postmaster,’’ and its fixed routes and horse re- 
lays, had been established upon something like a general and 
useful plan; but it was organized only for carrying government 
mails. Post-roads for private mail in England were not estab- 
lished until in the succeeding reign of Charles I. From that 
time until long after our constitution was adopted, the object of 
these post-roads in England was only to carry intelligence. If 
the mail carriers did, indeed, often carry express packages also, 
there still seems to be no warrant for believing that they were 
carried by virtue of any postal law, or otherwise than for the 


1 3 Anne, ch. 10. 
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personal profit of the individual carrier, or so commonly as to 
affect the general understanding at that day, as to what the 
meaning of the words ‘ post-road,’’ or ‘* post-office’’ was. 
That that meaning was not in 1787 understood in this country to 
embrace the idea of carrying anything else than letters, papers, 
and other matter of intelligence, is indicated by the fact that one 
of the earliest acts of the Continental Congress established a post- 
office and post-roads, and defined their object to be the ‘* convey- 
ing intelligence and letters throughout this continent.’’ 

Bouvier, Webster, Worcester, and other accepted authorities, 
substantially define a ‘‘ post-office ’’ as an office, and a ‘‘ post- 
road’’ as a road, for the reception, transmission, and delivery of 
or intelligence,’’ or, more specifically, letters, news- 
papers,’’ ete. 

In the latter part of the last century the only post-roads used 
were, as we all know, of but a very rude kind — the usual means 
of carrying the mail being by horsemen and stage-coaches. And 
the question may be asked, if the words ‘* post-oflices and post- 
roads,’’ as found in the constitution, mean only post-offices and 
post-roads as they were understood in 1787, are we not restricted 
to the use of such antiquated offices and roads as were known 
and used at that time? By no means. It was not the peculiar 
appearance or structure of the post-office building, or of the post- 
road, or of the coaches which carried the mail that defined the 
meaning in 1787 of a post-office, or a post-road. Mr. Madison 
or General Hamilton would not then have defined a post-road as 
a road over which mail was carried in red coaches drawn by four 
horses, even if that had, in fact, been the only kind of convey- 
ance which had ever, up to that time, been used to carry mails. 
He would have distinguished the essential from the non-essen- 
tial features of the word to be defined. The essential features of 
a post-road were the same in 1787 as they are to-day, namely: 
that it isa road or route for the conveyance of matter of intelli- 
gence; and whether it be a paved or unpaved road, a wagon 
road or a railroad, one operated by man-power or horse-power or 
steam, is wholly immaterial. 

Certainly there is and always must be difficulty in determin- 
ing just how far the constitutional words ‘* post-roads’’ should 
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be construed to extend. They were long ago held to embrace 
railroads and steamboat routes. A liberal construction might 
make them also include telegraph and telephone routes, as these 
seem to be but new and improved methods of conveying intelli- 
gence from place to place. 

A similar difficulty confronts us in determining what really 
does constitute mailable matter. Letters, circulars, newspapers, 
are certainly mail proper. Books, photographs, drawings, have 
also been regarded such. But it will be observed that all these 
articles and many others may fairly be said to convey intelli- 
gence. Where the exact line should be drawn between matter 
which thus does convey intelligence and is, therefore, mailable, 
and matter which does not convey intelligence and is, therefore, 
not mailable, Congress and the courts alone can say. But although 
we may doubt whether a particular bird is a quail or a partridge, 
we know well enough that it is nota whale: and that pig iron and 
woolen cloths, roots and the like —in other words that merchan- 
dise, as such, is not ** mail’’ and is not mailable, is clear beyond 
doubt, unless it be true that there is no restriction whatsoever 
upon the kind of articles which may be transmitted through the 
post-offices and over the post-roads which the constitution gave 
Congress the power to establish. And, if there be no such re- 
striction, it follows, as night day, that Congress may establish 
railroads, steamboat lines, and all other means it may deem ad- 
vantageous, for carrying merchandise of all sorts and in all 
quantities and that it may practically, if not, indeed, by direct 
legislation, obtain a complete monopoly of the whole carrying 
business of the country. No man, familiar with the influ- 
ence of transportation rates on business success, or with 
the enormous and growing wealth, patronage, and power of car- 
rier-corporations, will need to be told of the dangers which may 
lurk in the precedent, now being insidiously established by our 
postal law, for the giant principle which Congress is now using 
only to permit the Post-office Department to carry for hire a tiny 
bit of, ‘*merchandise * * * not weighing over 


four 
pounds.”’ 


Il. Post-office Banking. —If the theory above stated, con- 
cerning the meaning of the constitutional words post-offices and 
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post-roads, be correct, it seems quite clear that Congress cannot 
empower the Post-office Department to do anything else than a 
mail carrying business. But Congress seems to have assumed a 
power to authorize postmasters to receive money deposits of lim- 
ited amounts and, in exchange therefor, to give drafts or orders 
on other postmasters, or on themselves, payable as the depositor 
may direct. Stripped of mere non-essential differences of name 
and form, this is precisely what is done by every bank when a 
depositor buys inland exchange of it. 

But in this instance Congress has given us an argument as well 
asa law. It introduces the money-order statute with the declara- 
tion that it is enacted ‘* to promote public convenience and to in- 
sure greater security in the transfer of money through the mail.”’ 
This declaration contains the only two conceivable grounds upon 
which the statute may be plausibly justified, namely, first, that 
the money-order system is only a means of carrying money as 
mail; second, that it is public convenience. 

Let us consider these grounds separately : — 

(1.) Congress says the money-order system is designed ‘* to 
insure greater security in the transfer of money through the 
mail.’’ It is a sufficient answer to this to say that there is, in 
fact, no such transfer of money made through the mail. The 
word ‘‘ transfer ’’ in the statute is deceptive, very. It is so used 
that it may well be understood to mean that money is not only 
mailable, but is actually mailed under the money-order system, 
when, in truth, government money is simply paid to the post- 
master for the government’s obligation in the form of an 
order for money. The postmaster keeps the money. He 
does not mail it to meet the order, but merely accounts for 
it to the government. The money order is delivered to the 
man who buys it, just like bank exchange, and he can do 
with it what he pleases. He may mail it. He may not. With 
that the government has nothing to do. It only guarantees, like 
any bank, that if its order be presented within the agreed time, 
at the agreed place, and by the agreed person, to the proper 
agent of the government, it shall be paid. It is difficult to per- 
ceive upon what principle such a transaction can fairly be said to 
be embraced within the mail-carrying business authorized by the 
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constitution. Indeed, that it is wholly independent of any idea 
of the carrying of mail, is shown by the statute itself when it 
provides that a postmaster may issue money orders payable by 
himself.? 

(2.) Again, Congress says the establishment of the money 
order system is ‘*to promote public convenience.’’ Granted. 
But does this warrant the assumption by Congress of power not 
conferred by the constitution? The answer is so obvious that 
the question seems absurd; yet, strangely enough, convenience 
is acceptable to most men in whatever way it may come. It 
certainly is convenient to have a banking establishment, like the 
money-order department, which will pervade even the nooks 
and corners of the country and, in‘return for a small fee, give 
us unquestionably good government exchange. It is a great 
convenience, also, to be able to send a small bundle of merchan- 
dise from Boston to San Francisco through the government 
post-office for two cents, instead of paying, perhaps, more than 
the article is worth to send it through an express office. But no 
intelligent man will consider such conveniences any sort of justi- 
fication for an unlawful assumption by Congress of the power 
to furnish them ; and yet it is upon precisely this idea of ‘* con- 
venience’’ that such unlawful assumptions of power generally 
rest. It is always convenient for a man to let troublesome 
political wrongs alone unless they bear too hard upon his own 
interests ; and, unless he be possessed of more than an average 
amount of unselfish regard for the public weal, he is very apt to 
do so. To this fact Mr. Herbert Spencer, after his late Amer- 
ican tour, and after mature philosophic reflection, attributes the 
greatest danger to our institutions. Says he: ‘+ The benefits 
of political purity are so general and remote, and the profit to 
each individual so inconsiderable, that the common citizen, edu- 
cate him as you like, will habitually occupy himself with his 
personal affairs and hold it not worth his while to fight against 
each abuse as soon as it appears. * * * Probably it will 
surprise you if I say that the American has not, I think, a sufli- 
ciently quick sense of his own claim, and at the same time, as 


1 Rev. Stat. 4029. 
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a necessary consequence, not a sufficiently quick sense of the 
claims of others, for the two traits are organically related. I 
am told that the English are remarked for their tendency to 
grumble in such cases; and I have no doubt itis true. * * * 
It is this easy-going readiness to permit small trespasses, because 
it would be troublesome, or profitless, or unpopular, to oppose 
them, which leads to the habit of acquiescence in wrong and to 
the decay of free institutions. Free institutions can be main- 
tained only by citizens, each of whom is instant to oppose every 
illigitimate act, every assumption of supremacy, every official 
excess of power, however trivial it may seem.”’ 

In conclusion, it may be stated that, as regards the freight- 
carrying business, so concerning the money-order business : 
once establish the power of Congress to do the business at all, 
and the extent of it will depend wholly upon the discretion of 
Congress. Not only so; if the constitution has in truth dele- 
gated to the United States government the right to carry on this 
important feature of a banking business, it may prohibit all 
competition. If the government, in order to protect its letter- 


carrying business, may prevent all persons from engaging in a 
similar business, so, in order to protect its money-order busi- 
ness it may prevent all banks and others from dealing in a sim- 
ilar way with similar orders. These results seem too gigantic 
to be the growth of such small things as our existing money- 
order and merchandise-carrying postal laws; but the sun is seen 
through a pin-hole. 


TEMPLE BoDLeEy. 
LOUISVILLE, Ky. 
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COURTS OF CHANCERY IN AMERICA — COLONIAL 
PERIOD. 


Prior to the Revolution courts of chancery had existed in some 
shape or other in every one of the thirteen colonies. An at- 
tempt will be made to give in the following pages a brief history 
of this tribunal in the days of our forefathers. In order to 
govern the affairs of Massachusetts colony it was necessary that a 
charter of incorporation should be obtained from the crown, in 
addition to the right of domain derived from the Plymouth 
Company by purchase. Charles I. finally conferred one very 
liberal in its terms. The freemen were to yearly choose a Gov- 
ernor, Deputy Governor, and eighteen Assistants; the general 
court was to meet quarterly, when freemen were to be admitted, 
officers chosen, and laws and orders not repugnant to the laws of 
England enacted. 

The first Court of Assistants, composed of the Governor, Deputy 
Governor, and Assistants, was held at Charlestown August 23, 
1630, rules of proceedings in all civil actions were established, 
and subordinate powers instituted for punishing offenders; it was 
agreed that the court should sit every third Thursday at the Gov- 
ernor’s house. 


The first General Court of the company was held at Boston in 
October this same year. 

**Until 1639 this court seems to have exercised the whole 
power, both legislative and judicial, of the colony, and to have 
held jurisdiction in civil and criminal matters.’’ For fifty-five 
years it exercised an extensive chancery jurisdiction as well.' 

At the May Term, 1654, relief was prayed because of a mis- 
take made in drawing up a bill of sale, and it was ordered that a 
** firme’’ deed be made to the rightful party. 


1 Washburne’s Jud. His. of Mass. 26. 2 Maverick v. Phillips, 4 Mass. Col. 
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At the October term, 1665, an administrator petitioned to 
be allowed to redeem from mortgage a tract of land belong- 
ing to an estate in process of settlement. His request was 
granted." 

At the same session, in the matter of a charitable trust, a com- 
mittee was appointed to inquire into the affairs of an educational 
institution and to report.? Ten years later an executor was ordered 
to specifically perform his testator’s contract.’ 

The same term it was ordered that the lands belonging to Ed- 
mund Patch (** who did runne away with a married woman ’’) 
be sequestrated and sold for the benefit of his family.* 

At the June term, 1677, Clement Goss humbly begged this 
court to null an instrument which he was induced to sign by his 
wife, friends, and by a wile. The court so ordered.’ 

Margaret Thatcher petitioned in October, 1679, for relief, 
setting forth that she had paid the heirs of her deceased 
husband a large sum for their interest in his estate, which 
she feared would be detained from her, etc. The case was 
referred to the County Court for Suffolk, with power to compel 
a discovery.® 

Want of remedy at law is assigned in several cases as the 
ground of jurisdiction in equity.’ 

In May, 1685, it was enacted that: ‘*‘ Whereas it is found by 
experience that in many cases and controversies betwixt parties 
wherein there is matter of apparent equity, there hath been no 
way provided for relief against the rigour of the common law 
but by application to the general court, where, by reason of the 
weighty affairs of the country of more publick concernment, 
particular persons have been detained, to their no small trouble 
and charge, and also great expense occasioned to the publick by 
the long attendance of so many persons as that court consists of, 
to hear and determine personal causes brought before them; for 
ease and redress whereof it is ordered and enacted by this court, 


1 Hues v. Rogers, 4 [bid., pt. 11, p. 292. 5 Gross v. Callecott, 5 Ibid. 150, 247, 
2 Case of Roxbury Free School, 4 Ibid., 273. 

pt. 11, p. 434. 6 Thatcher v. Thatcher, 5 Jbid. 245. 

3 Sloan v. Bosworth, 5 Ibid. 36. 7 Sears v. How., 5 Ibid. 879; Dedham 

Patch v. Patch, 5 Ibid. 39. v. Natick Indians, 4 Ibid. 49. 
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that the magistrates of each County Court! within this jurisdiction 
being annually chosen by the freemen, be, and hereby are, author- 
ized and empowered as a court of chancery, upon bill of complaint, 
or information exhibited to them, containing matters of apparent 
equity, to grant summons or process, as in other cases is usual, 
briefly specifying the matter of complaint, to require the de- 
fendant’s appearance at a day and place assigned by the court to 
make answer thereunto; and also to grant summons for wit- 
nesses in behalf of either party, to examine parties and witnesses 
by interrogations, upon oath, proper to the case, if the judges 
see cause to require it; and if any party, being legally sum- 
moned, shall refuse or neglect to make his appearance and an- 
swer, the case shall proceed to hearing and issue, as is provided 
in cases at common law; and upon a full hearing and considera- 
tion of what shall be pleaded and presented as evidence in any 
such case, the court to make their decree and determination ac- 
cording to the rule in equity. Secundum equum et bonum, and 
to grant execution thereon ; provided, always, that either party, 
plaintiff or defendant, who shall find himself aggrieved at the 
determination of the said County Court shall have liberty to make 
his appeal to the magistrates of the next Court of Assistants, giv- 
ing in security for prosecution and the reasons of his appeal to 
the officer of the said County Court, as the law provides in other 
cases; where the judges of the former court may have liberty to 
allege and show the grounds and reasons of their determination, 
but shall not vote nor judge in the said Court of Assistants; and 
the judgment or decree of the said Court of Assistants, shall be a 
full and final issue and determination of all such cases, without 
any after review or appeal; unless, upon application made by 
either party to the General Court, the said court shall see meet to 
order a second hearing of the case at the County Court, with 
liberty of appeal as aforesaid, or, in any arduous and difficult 
cases, to admit a hearing and determination by the general court; 
and that a suitable oath be drawn up and agreed upon, to be ad- 
ministered to those who shall be judges ; and in all cases of this 


1 Each County Court consisted of one the General Court, aided by commis- 
assistant, or magistrate, residing in the sioners, nominated by the freemen, and 
county, or of one specially appointed by appointed by the General Court. 
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nature brought to the County Court, the party complaining, be- 
fore his bill be filed and process granted, shall give sufficient 
security, to the clerk of the court, to defray the necessary 
charges and attendance of the court.’’? 

‘‘It was the last judicial tribunal created by the Legislature 
under the first charter.’’ ? 

The people of Massachusetts had long been reviewed by the 
home government with a jealous eye, they were accused of ‘* ex- 
tending their jurisdiction beyond the bounds of their patent, of 
evading the prerogative by coining money, of not allowing ap- 
peals to the King from their courts, and of obstructing the exe- 
cution of the navigation and trade laws;’’® finally a ‘*guo 
warranto’’ was issued, judgment was obtained in England and 
the charter abrogated. 

After this the President or Governor and Council exercised 
chancery jurisdiction.‘ 

December 19, 1686, Sir Edmund Andross arrived in Boston 
and the people were called upon to face the evils which attended 
with scarcely an exception, the sojourn of every royal Governor, 
that the history of this time refers to. He came as the Governor 
of the whole of New England, and at this time Plymouth colony 
which continued weakly, became united to Massachusetts.’ 
Whatever the Governor’s faults may have been, indolence was 
not one of them, for he immediately set about ordering the affairs 
of the Province with but little regard for the rights or feelings of 
those he came to govern. March 30, 1687, an act was passed for 
the establishment of courts of judicature and public justice. 
A court of chancery was created, with the amplest powers, ‘* to 
be holden by the Governor, or by such person as he should ap- 
point chancellor, to be assisted by five or more of the Council, 
and this court was to sit from time to time as the Governor might 


1 Charters and General Laws of Col- ‘that the Bench shall have. power to de- 
ony and Province of Mass. Bay, 93-94. termine such matters of equity as cannot 


2 Washburn, 35. be relieved at common law; as the for- 
3 Belknap’s History of New Hamp- _ feiture of an obligation, breach of coven- 
shire, 185. ants without great damage, or the like 


* Quincy’s Mass. Rep. 1761-1772, p. matters of apparent equity.” The Gen- 
eral Laws and Liberties of New Plymouth 


5 It was early enacted in Plymouth, Colony, 260. 
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appoint; ’’ from this court appeals lay to the King in council, if 
the matter in controversy exceeded £300.' 

His power was but of short duration, however, for on the ac- 

cession of William and Mary, the good people of Boston arose in 
their might, and with ** force and arms ”’ sent their Governor a 
prisoner back to England. 

A new charter was conferred upon the colonists in 1691; it 

was less liberal in its terms than the old one. The Governor, 
Deputy Governor, and Secretary were to be appointed by the 
Crown, and they in turn appointed the judiciary. The Governor 
could summon, dissolve, and prorogue, the Deputies when he 
chose. Under the new charter the General Court met for the 
first time, June 28, 1692. ‘*An act was passed which provided 
for a High Court of Chancery ’’ to be kept by the Governor, or 
such other person as he should appoint chancellor, to be assisted 
by eight or more of the Council. From their decisions appeals 
lay to the King in council, and full equity powers were delegated 
to the court. By the same act ‘‘ chancery powers were ex- 
tended to all the courts of the Province so far as to chancer the 
penalties of bonds when in suits before them.’’? The following 
year the constitution of the court was so far modified as to be held 
in Boston by three commissioners appointed by the Governor 
and Council, assisted by five masters inchancery. The court had 
the power of appointing its own register, and other necessary 
officers, and legal process was to be issued under the Province 
seal and to bear the teste of the three commissioners. The court 
held four terms in each year, but was to be always open to 
suitors. 

The law did not, however, meet the approbation of the King, 
and no court appears to have been constituted under it. And in 
the act of 1699, re-establishing the courts of the Province no pro- 
vision is made for such a tribunal. By subsequent acts, 
limited chancery powers were delegated to the common law 
courts, such as chancering the penalties of bonds, granting con- 
ditional judgments in suits upon mortgages, and decreeing re- 
demption of mortgaged estates upon the tender or performance 


1 Washburn, 98. 


2 Washburn, 166-7. 
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of conditions within three years after entry made for the pur- 
poses of foreclosure. These were, substantially, all the provi- 


uC sions which related to the exercise of chancery powers by 
in the courts under the Province charter. In 1701 Attorney- 
ra General Northey, in an opinion to Queen Anne, held that the 
General Court had no right to establish such a tribunal.’ 

it The opinion of a great lawyer as to chancery jurisdiction in 
rr, Massachusetts Bay, quoted by Governor Pownall whose term of 
he office intervened between 1757-61, is as follows : — 

or ‘* There is no court of chancery in the charter governments of 
1e New England, nor any court vested with power to determine 
\e cases in equity save only, that the justices of the inferior court 
d and the justices of the superior court respectively have power to 
r give relief, on mortgages, bonds, and other penalties contained in 
d deeds. In all other chancery and equitable matters, both the 
8 crown and the subject are without redress. This introduced a 
d practice of petitioning the legislative courts for relief, and 


prompted these courts to interpose their authority. These peti- 
tions became numerous — in order to give the greater dispatch to 
such business, the legislative courts transacted the same by orders 
or resolves, without the solemnity of passing acts for such pur- 
poses, and have further extended this power by resolves and 
orders beyond what a court of chancery ever attempted to de- 
cree, even to the suspending of public laws, which orders and 
resolves are not sent home for the royal assent.” 

‘*¢ The jurisdiction mentioned by Governor Pownall was con- 
ferred by provincial statute.’’ ? 

‘¢ Governor Bernard, in his answer on the 5th September, 1763, 
to the queries proposed by the Lords commissioners of trade and 
plantations said, it might have been made a question whether the 
Governor of this Province has not the power of chancellor deliv- 
ered to him with the great seal as well as other royal Governors, 
but it is impracticable to set up such a claim now after a non- 
usage of seventy years, and after several Governors have in effect 
disclaimed it, by consenting to bills for establishing a court of 
chancery, which have been disallowed at home. A Court of 


1 2 Chalmer’s Opinions, 182-3, 


2 Quincy, 538-9, 
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Chancery is very much wanted here, many causes of conse- 

quence frequently happening in which no redress is to be had 
for want of a court of equity.’’! And so things continued 
until the breaking out of the war, when every thought save 
that of emancipation from the thraldom of the mother 
country was banished from every heart. Portsmouth and 
Dover, New Hampshire, were settled in 1623; and, although, 
it is said ** that Exeter, a few years later (1638) formed a combi- 
nation, chose rulers, and enacted laws ina public assembly,’’ and 
Portsmouth and Dover did something of the kind as well,’ it is 
certain no regular courts existed until the colony was united to 
Massachusetts in 1641. 

For the next thirty-eight years the laws of the latter colony 
prevailed largely in this. In 1679 this colony was made a royal 
Province with a President and Council, they constituted a ‘court 
of record for administration of justice according to laws of En- 
gland. So far as circumstances would permit, reserving a right 
of appeal to the King in council, for actions involving more 
than £50; they were among other things to issue writs within 
three months under the Province seal for calling an Assembly. 
**All laws were to be approved by the President and Council and 
then to remain in force till the King’s pleasure should be known, 
for which purpose they should be sent to England by the first 
ships.’’ 

‘* There can be no doubt that equity, as a great branch of the 
law of their native country, was brought over by the colonists 
and has always existed as a part of the common law in the broad- 
est sense in New Hampshire.’”” * * * ‘* Under the first royal 
Governor, Robert Mason was appointed chancellor of the Prov- 
ince, and among the early records are to be found bills in equity 
which were heard and decided before him.’’ ® 

In 1683 judgment was rendered against one Martin who had 
been treasurer during the previous administration, for moneys 
collected by him in his official capacity as treasurer, he petitioned 


1 Quincy, 539. 3 Sanborn’s History of New Hamp- 
2 New Hampshire Law, its Source, shire, 81. 
etc., by Farmer, 202. * Belknap, 140. 


5 Wells v. Pierce, 27 N. H. 512. 
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Mason, as chancellor, setting forth that they had been disposed 
of according to the order of the late President and Council, and 
prayed that he be not obliged to bear the entire burden. A de- 
cree was issued ordering the surviving members of the Council, 
and the heirs of deceased members to each pay his respective 
proportion of the amount.’ 

In 1692 by ** An act to provide courts of judicature, it was 
decided that **there shall be a Court of Chancery within this 
province, which said court shall have power to hear and deter- 
mine all matters of equity, and shall be esteemed and accounted 
the High Court of Chancery of this province,’ * * * ‘and 
that the Governor and council shall constitute the said court.’’? 

“A new organization of the courts was made by the legisla- 
tive Assembly in 1699;°’’* but so far as chancery jurisdiction 
went, no material change was probably made, for an excellent 
authority has said: ‘It is not known that this law (referring to 
the enactment of 1692 in reference to a Court of Chancery ) was 
ever repealed, and it is supposed that the Governor and Council, 
who composed the Court of Appeals, continued to exercise chan- 
cery powers till the Revolution.’’ * 

Roger Williams obtained a grant of land from the Indians and 
founded Providence, Rhode Island, in 1636. It was immediately 
ordained by the inhabitants, in town meeting, that ‘* we do prom- 
ise to subject ourselves in active or passive obedience to all such 
orders or agreements as shall be made for public good for the 
body, in an orderly way, by the major assent of the present in- 
habitants, masters of families, incorporated together into a town 
fellowship, and such others as they shall admit unto them only in 
civil things.’’ ® 

Eight years after a charter was granted the Providence Planta- 
tion, which now consisted of four towns, Providence, Ports- 
mouth, Newport, and Warwick, giving the people full power and 
authority to rule themselves, ‘¢ and such others as shall hereafter 
inhabit within any part of the said tract of land, by such a form 
of civil government, as by voluntary consent of all, or the greater 


1 1 Belknap, 162-3. * Judge Bell in Wells v. Pierce, 27 N. 
2 Wells v. Pierce, 27 N. H. 512. H. 512. 


3 Sanborn, 81. 5 1R. I. Col. Records, 14. 
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part of them, they shall find most suitable to their estate and 
condition, and for that end to make and ordain such civil laws 
and constitutions, and to inflict such punishment upon transgres- 
sors; and for execution thereof so to place and displace officers 
of justice as they or the greatest part of them shall, by free con- 
sent, agree unto. Provided, nevertheless, that the said laws, 
constitution, and punishments for the civil government of the 
said plantations be conformable to the laws of England, so far 
as the nature and constitution of the place will admit.’’! 

The first Colonial Assembly met at Portsmouth in May, 1647, 
A few laws, general in their terms, were passed at this session. 
Through misrepresentation and fraud William Coddington, in 
April, 1651, was appointed Governor of Connecticut and Rhode 
Island for life. This operated to dissolve the charter govern- 
ment. The island towns submitted to Coddington, while those 
on the main-land continued to carry things on under the old laws. 
Williams went to England to obtain, if possible, a new charter; 
permission was finally given for the colony to act under the old 
charter until the contentions arising out of Coddington’s appoint- 
ment could be settled. Ina short time, however, his commission 
was revoked and the fears of the people were dispelled. 

The charter subsequently granted by Charles Il. empowered 
the erection of a government to consist of Governor and Coun- 
cil, and House of Assembly, and the enactment of any laws not 
repugnant to those of England. The early years of this colony 
were full of faction and turbulence, and although a guo warranto 
was issued against this charter, no hearing ever took place, and 
it remained in force until the constitution. There is no doubt 
that equitable rights were acted upon by the General Assembly, 
for this tribunal took cognizance of all matters which could not 
be brought within the narrow jurisdiction of the inferior courts.’ 

The earliest allusion we find to a Court of Chancery in the his- 
tory of this colony is in the records of an assembly held in 
October, 1705. It is as follows: ‘* Whereas, it hath been 
represented to this Assembly, the great benefit that it might be, 
to have a Court of Chancery erected and settled in this her Ma- 


1 Charter. 2 TIT. Col. Rec., 550-551. 


COURTS OF CHANCERY IN AMERICA— COLONIAL PERIOD. 235 


jesty’s colony ; but this Assembly, having considered the rules 
and methods for the way and proceedings in such a court, with 
the rules and constitutions thereof being of great weight and 
concernment, and requires mature consideration for orderly set- 
tling thereof, which we conceive cannot at present at this Assembly 
be settled. Therefore, be it enacted by the honorable, the 
Governor, with the House of Magistrates and Representatives 
convened in general assembly, and it is hereby enacted by the 
authority of the same, That the General Assembly at all times 
convened in general assembly, shall be a Court of Chancery as 
formerly it hath been, until such time as a more proper Court of 
Chancery may be conveniently erected and settled.’’! Six years 
afterward the Assembly made an enactment which reads as fol- 
lows: ** Whereupon, notwithstanding a former act of this colony 
which hath constituted and empowered the Assembly to be a 
Court of Chancery, we judge that they had no power or author- 
ity to make any such law, by reason we cannot find any prece- 
dent that the legislators or Parliament of Great Britain, after 
they had passed an act or law, took upon themselves the execu- 
tive power or authority of constituting themselves a Court of 
Chancery, or any other court of judicature. Yet, notwithstand- 
ing, considering the power and authority of the General Assem- 
bly of this colony granted them, by, and in our royal charter, 
do we find that their power and authority is very large and copi- 
ous as legislative, to make laws and constitute courts of judica- 
ture for the trial and decision of all matters and cases happening 
within this colony or government, as they shall judge proper, 
according to the constitution thereof, so as they be not repug- 
nant, but as near as may be agreeable to the laws of England. 
Therefore, be it enacted by this present Assembly, and the 
authority thereof, and it is hereby enacted, that the act or law of 
this colony, which constitutes, authorizes, and empowers, the 
Assembly to be a Court of Chancery, shall be, and is hereby 
repealed, made null and void, and of none effect ; and that no 
appeal from the Court of Tryals for the future, be granted, 
allowed, or brought before the Assemby of thisColony; * * * 


1 TIT. Ibid. 550-551. 
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and also, that the Assembly of this Colony, according to, and by 
virtue of their power and authority afore recited, shall erect, set 
up, and establish, a regular Court of Chancery, within the goy- 
ernment according to the methods and precedents of Great Brit- 
ain, any act or acts, law or laws, in this government to the 
contrary hereof in anywise notwithstanding.’ It was provided 
furthermore, however, that the Assembly would sit as a Court of 
Appeals, from decisions rendered in a proper court of Chancery, 
if appeal was made by way of petition.’ We have been una- 
ble to find any farther allusion to Courts of Chancery in this Col- 
ony for full thirty years. In 1741 a court, composed of five 
judges, was organized, with equity jurisdiction of matters that 
had previously been adjudicated by the General Assembly, and 
to also hear and determine appeals in personal actions from judg- 
ments of the superior court.?, Three years later it was enacted 
that ** Whereas, it is found by experience that the trials of causes 
by the said Court of Equity is inconvenient and a great grievance 
to the inhabitants of this colony,’’ ete., etc., and the act of 1741 
was repealed.® 

Connecticut was first settled by emigrants from Massachusetts 
at Hartford, Weathersfield, and Windsor in 1635. 

Three years later New Haven was founded by emigrants from 
London. 

In accordance with the constitution adopted by the freemen of 
the three towns just referred to, in January, 1639, they again 
assembled at Hartford in April the same year. A Governor 
was appointed, and six prominent citizens chosen as magis- 
trates; * * * representatives were elected, the first Assem- 
bly convened, and several laws passed. 

For a year, New Haven had no constitution beyond a simple 
‘* covenant; ’’ but increasing numbers made it necessary that laws 
should be enacted, so on the 4th of June, 1639, the freemen of 
the Colony convened in a large barn for that purpose. The pro- 
ceedings opened with a sermon. ‘* Upon full debate, with due 
and serious consideration it was agreed, concluded, and settled, 
as a fundamental law not to be disputed or questioned hereafter 


1 IV. Ibid. 136-137. 2 V. Ibid, 23. 5 V. Ibid. 76. 
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that the judicial laws of God as they were delivered by Moses 
and expounded in other parts of Scripture, so far as they are a fence 
to the moral law, and neither typical nor ceremonial, nor had 
reference to Canaan, shall be accounted of moral and binding 
equity and force, and as God shall help, shall be a constant 
direction for all proceedings here, and a general rule in all courts 
of justice how to judge betwixt party and party, and how to 
punish offenders, till the same may be branched out into parti- 
culars hereafter.’’ ! 

In due time laws more definite in their terms were found 
necessary, so early in 1642 still others were enacted. 

*¢ The texts of Scripture on which they were based were added 
toeach law. * * * Up to this time (1643) the magistrates 
had possessed exclusive jurisdiction in hearing trials and in en- 
forcing penalties, but now trials by jury were instituted.’ 

A court called the Court of Magistrates composed of ‘all the 
magistrates for the whole jurisdiction’’ was also erected this 
year. It had jurisdiction of ‘* weighty and capital cases,’’ and 
of all ‘* appeals from subordinate plantation courts.’’* The vari- 
ous laws of the Colony were, by order of the General Court re- 
vised and digested, and from 1650 to 1686 remained the laws of 
the Province. They are known at the present day as the ‘* Blue 
Laws ’’ of Connecticut. In 1660 a Connecticut colony sent an 
agent to England to obtain, if possible, a charter. In this he 
was finally successful. It was very liberal, conferring upon the 
inhabitants the right to govern themselves as.they thought fit, 
and to enact any laws not repugnant to the laws of England. 
This charter covered much territory belonging to other colonies, 
in this case a part of Massachusetts, Rhode Island, the New 
Netherlands, and the whole of New Haven which, finally against 
its will, but principally by reason of its weakness, was, in 1664, 
absorbed by Connecticut. 

Although we do not find any reference to the exercise of chan- 
cery jurisdiction by the courts of these colonies til! 1686, when 
Andross assumed the government of New England, there is no 


1 New Haven Colonial Records, vol. 3 New Haven Colonial Records, 113- 
1, p. 191. 114, 
2 Blue Laws of Conn. (Smucker) 22. * Smucker, 33. 
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doubt that their general courts acted when occasion required as 
courts of equity. In March, 1686, was enacted a law erecting a 
Court of Chancery for this colony ‘* to be holden by the Governor, 
or such person as he shall appoint to be Chancellor, assisted by 
five or more of the Council, who in this court have the same 
power and authority as masters in chancery in England have or 
ought to have ; which court shall sit at such times and places as 
the Governor shall from time to time appoint, provided always 
that any person may appeal from any sentence or decree made 
or given in this court, unto his Majesty in council when the mat- 
ter in difference shall exceed the real value and sum of £300, 
sterling, as in case of appeal from the Governor and Council 
is provided. 

The General Assembly at Hartford, in May, 1724, appointed 
and empowered eight gentlemen ‘* to hear and determine all mat- 
ters of errour and equity that shall be brought by petition to the 
present General Assembly, and to cause their judgments to be 
executed effectually; any law, usage, or custom to the contrary 
notwithstanding.” 

In 1676 Sir Edmund Andross granted an injunction to stay 
execution on a judgment at law at the court of New Castle upon 
security being given, ‘‘ and all proceedings, writing, and proofs 
to be transmitted to New York for final determination in equity.’ 

The above must have been one of the few isolated cases for 
we find twenty-four years later the Earl of Bellomont, the 
Governor, writing the Lords of Trade in these words: ‘* There is 
a great want of a Court of Chancery here, but nobody here under- 
stands it rightly. I delay appointing one till the judge and at- 
torney-general’s coming from England.’’* In 1701, he again 
wrote, as follows: ‘*I am extremely importuned to erect a 
Court of Chancery, many people being liked to be ruined 
for want of one.’’® In February the same year the Lords of 
Trade directed him to erect such a tribunal.® In a letter from 
Lieutenant-Governor Naufau (the Governor having died), dated 


2 Colonial Records of Conn. 8-413. * Docs. Relating to the Colonial His- 
2 Connecticut Colonial Records, 6 vol., tory of New York, 721. 

pp. 444-5. 5 Ibid. 834. 
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January 9, 1701, it was said, that the Court of Chancery was to be 
holden the first Thursday in August thereafter, and so monthly.’ 
Nothing more of importance is to be found bearing upon the 
subject until the administration of Governor Hunter, which be- 
gan in 1711. May 7th, that year he wrote the Lords of Trade, 
setting forth the necessity of a Court of Chancery, and begging» 
their directions. They replied June 9th, that under his commis- 
sion he was empowered to establish such courts as he thought fit.” 
January 1, 1712, Hunter wrote as follows: ‘* The country here, in 
general, groaned for a Court of Chancery which had been discon- 
tinued for some time before my arrival in these parts.” * * * 
‘*T gave a public notification of that court being opened, and the 
House of Representatives, in their angry mood, resolved that the 
erecting of such a court without their consent was against law,”’ 
etc. The Governor claimed the sole right of acting as chancel- 
lor, by reason of having custody of the seal. The people, sus- 
picious of the intentions of the home government, were solicitous 
lest their rights should not in some way be encroached upon. 
The fees of this court were exorbitant, causes were delayed, and 
great abuses arose in many directions, particularly in the manner 
of the collection of quit-rents.* 

‘¢ The administration of Governor Burnett which began Sep- 
tember 20, 1720, gradually became unpopular owing principally 
to decrees which he made in chancery contrary to law.”” * * * 
‘‘ The Assembly became disaffected tohim.’’ It resolved that the 
erecting or exercising a Court of Chancery in the Province with- 
out the consent of the Assembly was contrary to the laws of 
England, and subversive of the rights of the subjects. 

It was also resolved that it would at its next session pass a law 
declaring all the decrees and proceedings of said court illegal, 
null, and void; and that it would take into consideration whether 
such a court be necessary or not, and in whom the jurisdiction 
ought to be vested. Mr. Burnett no sooner heard of their reso- 
lutions than he called the members before him and dissolved the 
Assembly.é 


1 V. Ibid. 882. * Mag. Am. His’y, March, 1879. 
2 Tbid, 252. 5 Macauley, 446. 
8 Ibid. 298. 
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Governor Montgomery died July 1, 1731. The government 
devolved upon Rip Van Dam, the President of the Council. ** He 
was opposed to Courts of Chancery, and refused to take the oath 
of chancellor notwithstanding instructions from the home goy- 
ernment to do so, as no other court could enforce the collection 
of quit-rents, it will be seen that the people had good cause to 
side with him. Although Colonel William Cosby was immedi- 
ately appointed Montgomery’s successor, he did not arrive in 
this country for thirteen months. Van Dam had received the 
salary during the time he was in the chair.”’ Cosby brought 
with him the King’s order for an equal division of the salary, 
emoluments, and perquisites; Van Dam was willing to divide 
the salary, but not the emoluments and perquisites. He knew 
that Cosby, while in England, had received large amounts for 
pretended services. This the Governor refused to divide, al- 
though Van Dam demanded it, and refused to refund any portion 
of his salary unless he did so.'. Cosby brought suit against Van 
Dam before the justices of the Supreme Court as Barons of the 
Exchequer; he would not proceed at the common law, for he had 
good reason to expect a plea in set-off, as well asa verdict of a 
jury; neither could he proceed in a Court of Chancery, for, ac- 
cording to the doctrine of the court party, he was chancellor and 
would thus sit in judgment on his own case. He felt very safe 
in bringing suit in the Exchequer, as a majority of the judges 
were his personal friends. 

Van Dam began suit at common law against the Governor. 
His lawyers took exception to the jurisdiction of the Court of 
Exchequer, this plea was overruled, Chief Justice Morris dis- 
senting.” The people took up the cause of Van Dam, forming 
one party, while another was made up of the provincial officials 
and a few others. The press took up the matter, finally leading 
to the famous trial of Zenger, the proprietor of Zenger’s Journal, 
for libel, his sheet being the principal organ of the popular party. 
Cosby subsequently dropped his proceedings against Van Dam, 
he never recovered anything from him.’ In 1734 it was resolved 
by the House of Assembly that two well known lawyers, Messrs. 


1 Lamb’s History of New York City, 
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t Murray and Smith be heard in relation to the organization of 
e courts of justice as numberless petitions had been presented de- 
i ploring the condition of the judiciary. The former maintained 


in his address that no court of equity could be erected in any of 
the Colonies by act of the Crown. And the latter that it was of 
original jurisdiction, and that the Colony was entitled to the same 
as an essential branch of English liberty.’ 

Again in’1735, the Assembly resolved that the Court of Chan- 
cery, under the exercise of a Governor without consent of the 
General Assembly, ‘is contrary to law, unwarrantable, and of 
dangerous consequence to the liberties and properties of the 
people.’ ? In 1756 Governor Hardy acted as chancellor.’ 

Although the animosity of the people with regard to this tri- 
bunal did not decrease during the remainder of New York’s 
provincial history, the court continued to sit in a desultory way, 
but transacted very little business. 

Charles II. granted to his brother, the Duke of York, March 
12, 1663-4, an immense territory in North America.*’ The same 
year a portion of this domain, comprising within its bounds the 
whole of the present State of New Jersey was conveyed to Lords 
Berkely and Cartaret.6 They became rulers as well as owners of 
the country.® 

The first constitution of the Province was signed by the pro- 
prietors February 10, 1664, and continued in force until 1676. 

The government was to consist of a Governor and Council ap- 
pointed by the proprietors and an Assembly chosen by the peo- 
ple. They were empowered to enact such laws as they saw fit, 
so long as they did not conflict with those of England, or the in- 
terests of the Lords Proprietors. 

At the first meeting of the legislative body (1668), all the 
principal towns in the Province were represented.’ 

At the second session dissensions arose because the Council in- 
sisted on sitting alone, rather than with the Assembly, where they 
could easily be out-voted. One thing led to another until finally 


1 Tl. Smith, 13. 5 Ibid. 8-9-10. 
2 Ibid, 24. ® Mulford’s History, 131. 
3 Ibid, 227. 7 Ibid. 147. 
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all kindly feelings between the proprietors and people were ob- 
literated, and after a number of years of confusion and discon- 
tent Berkely, disgusted, sold out to Fenwick and Byllenge, two 
Quakers. They mortgaged their interest and the mortgagees 
arranged with Cartaret to divide the Province into East and West 
New Jersey. The latter was given a very liberal form of goy- 
ernment by its possessors. In 1682 Cartaret’s heirs sold their 
share (East New Jersey) to Penn and others; there were twenty- 
four proprietors in all. They were not allowed to govern it in 
peace, however, for soon they were obliged to surrender the gov- 
ernment of the Colony to the Crown, retaining only the title to the 
soil. Shortly after, West New Jersey succumbed in like manner, 
and was obliged to accept the same terms. Fifteen years after, 
the colonies were reunited. Ina letter from Lord Cornbury to the 
Lords of Trade, dated early in August, 1703, he said, after inform- 
ing them of his having entered upon his duties as Governor of New 
Jersey. * * * ‘The firstthing we proceeded upon, was to set- 
tle some courts, and in order to it, I asked the gentlemen of the 
Council what courts they had under their proprietary govern- 
ment; they said that their courts were never very regularly set- 
tled, but such as they were, it was under this regulation: first, 
they had a court for determining all causes under forty shillings, 
and that was by any one justice, and if either of the parties did 
not like the judgment of that justice he was at liberty to have a 
trial by jury, paying the charges of the first suit.” * * * 
‘** The next court they had was a quarterly court, where the justices 
of the peace determined all causes under £10, and they had a court 
which they called the Court of Common Right, where all causes 
hoth criminal and civil, were heard and determined, and to this 
court there lay an appeal from the quarterly courts. 

This Court of Common Right consisted of the Governor and 
Council, and if any man thought himself aggrieved by the sen- 
tence of the Court of Common Right, then he might appeal to 
the Governor in Council. This was appealing from to the same 
persons, this being the account they gave me.’’! 

The Court of Common Right had, of course, jurisdiction in 
chancery. 

1 III. New Jersey Archives, 4. 
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In another letter by the same nobleman to the Lords Commis- 
sioners, dated May 7, 1711, he said, among other things: ‘ In 
both plantations I have been pelted with petitions for a Court of 
Chancery ; and I have been made acquainted with some cases 
which very much require such a court, there being no relief at 
common law, I had ordered the Committee of both Councils 
to form a scheme for such a court, but to no purpose; the 
trust of the seals they say constitute a chancellor, and unless the 
Governor can part with the seals there can be no chancellor but 
himself. I have already more business than I can attend to, be- 
sides I am very ignorant in law matters, having never in my life 
been concerned in any one suit. So, I earnestly beg your lord- 
ships’ directions as to that court.’’’ In the reply to this letter 
he was informed that under his commission he was empowered to 
erect, with the advice and consent of the Council, ‘* such and so 
many courts of judicature and public justice as he and they shall 
think fit.”’? And we find it recorded one year later that ‘* there 
is no Court of Chancery in the Province.’’*® 

In 1676 the government of New York extended over the terri- 
tory subsequently granted to William Penn, and as Governor 
Andross issued in that year an injunction to stay an execution,‘ 
we can well say that at that early day, chancery jurisdiction was 
exercised when occasion required in the Province, to which we 
shall now give our attention. Until 1684 the Council, when 
called upon, no doubt exercised equitable jurisdiction.® A bill 
was passed by the Assembly at Philadelphia, January 26th that 
year, erecting a Provincial Court, to consist of five judges, to go 
two circuits yearly.® 

The next month it was enacted that ‘* every court of justice 
shall be a court of equity as well as of law and that there should 
be ‘a Provincial Court of quarter sessions’’’ * * * ‘totry 
all criminals and titles to lands, and to be a court of equity, and 
to decide all differences upon appeals from the County Courts.’’? 

Penn commissioned the judges of this court six months after- 
ward. 


1 IV. Ibid. 70. 5 Ibid. 8. 

2 Ibid. 114. 1 Col. Record, 98. 
5 Tbid. 168, 7 Ibid. 102. 
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In 1686 the Council appointed judges for the next Provincial 
Court, making them judges of equity as well as of law.’ It is 
evident that the people had not a very clear conception of the 
extent of the equitable powers of these courts, for in the follow- 
ing year the Assembly desired the Council to explain ‘+ how far 
the County Quarter Sessions may be judges of equity as well as 
law; and if after adjudgment at law, whether the same court 
hath power to resolve itself into a court of equity, and to miti- 
gate, alter, or reverse the judgment.’’? The Council answered 
that the law erecting the court ** doth supply and answer all occa- 
sions of appeal, and is a plain rule to proceed by,’’ which 
answer could not have shed much light on the subject inquired 
about. An act was passed in 1690 providing, among other 
things, that the «* County Courts shall be Courts of Equity, for 
the hearing and determining all causes cognizable in said court 
involving less than £10 sterling.’’® 

In 1701 was passed an act ‘* for establishing courts of judi- 
cature in this Province and counties annexed, the judges of the 
Common Pleas were given full power ‘*to hear and decree all 
such matters and causes of equity as should come before them, 
wherein the proceeding shall be by bill and answer, with such 
other pleadings as are necessary in Chancery Courts and proper 
in these parts, with power also to the said justices to force obe- 
dience to their decrees in equity by imprisonment or sequestra- 
tion of lands as the case may require.’’ * 

Two years after it was complained that, to the great oppression 
of the people, no courts of equity had been held in pursuance of 
this law. This same year, however, it was repealed by the 
Queen in council, and no other act providing for a Court of 
Equity was passed until 1710, when in an act for ** establishing 
courts of judicature, 1t was provided that there shall be a Court 
of Equity held by the judges of the respective County Courts of 
Common Pleas, four times a year and at the respective places, 
and near the said times the said Courts of Common Pleas are 
held, in every county of this Province observing as near as may 


1 Jbid. 142. 
2 Ibid, 159. 30. 
3 Laws of 1690, ch. 7, sect. 197. 
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be the rules and practice of the High Court of Chancery in 
Great Britain.’?! It was provided in this act that no cause 
should be determined in equity when there was a remedy at 
common law or by the laws of the Province, and that when mat- 
ters of fact should arise on the hearing of any cause, the court 
should first bring them to issue and trial before the Common 
Pleas, before proceeding to decree in equity. 

This statute was abolished within three years on the ground 
that it would tend to make proceedings in equity very dilatory, 
and unnecessarily increase the business of the common law 
courts. 

In 1715 an act was passed ‘‘ for erecting a supreme or pro- 
vincial court of law and equity in this Province, but this act was 
repealed in 1719. ‘*The colonists had by the terms of their 
charter five years within which to transmit their laws for approval. 
And their custom was to enact laws and act under them as long 
as they decently could, and then send them to England well 
knowing that they would be repealed; ’’ then they would make 
new laws as near like them as they dared which in time were sent 
to the old country, and annulled and so on.? That is why so 
long time elapsed between the organization and abolishment of 
the various courts having chancery jurisdiction that we have 
referred to. 

Governor Keith entered upon his duties in 1717. June 8th, 
1720, was read before the Council a resolution of the House of 
Representatives which ran as follows : — 

‘* Resolved, That considering the present circumstances of this 
Province, this House is of opinion, that for the present the Gov- 
ernor be desired to open and hold a Court of Equity for this 
Province, with the assistance of such of his Council as he shall 
think fit, except such as have heard the same cause in any infe- 
rior court.”’ 

August 6th, 1720, it was resolved at a Council held at Philadel- 
phia that the Governor might ‘‘ safely comply with the desire of 
the representatives of the freemen of the Province,’ * * * 
‘* and that the holding of such a Court of Chancery in the manner 


' Bradford’s Laws, 120. 2 Rawle, 18. 
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aforesaid, may be of great service to the inhabitants of this 
colony, and appears agreeable to the practice which has been 
approved of in the neighboring governments.” 

The Governor, while regretting his want of experience jn 
judicial affairs expressed a willingness to act in the capacity of 
chancellor, provided he received due assistance from his Council. 
‘* It was finally agreed that no decree should be made but by the 
Governor as chancellor, with the assistance of two or more of his six 
oldest counselors who might also be employed as masters in chan- 
cery.! August 10, 1720, appeared the Governor’s proclamation; 
it recited that * Courts of Chancery or Equity, though absolutely 
necessary in the administration of justice — for mitigating in 
many cases, the rigor of the laws whose judgments are tied down 
to fixed and unalterable rules, and for opening a way to the 
right and equity of a cause, for which the law cannot in all cases 
make sufficient provision, have, notwithstanding, been too seldom 
regularly held in this Province in such manner as the aggrieved 
subjects might obtain the relief which by such courts ought to be 
granted,’ declared that the Governor with the assistance of the 
Council ** proposed to hold a Court of Chancery or equity on the 
25th of that month,’’ from which date the said court will be and 
remain always open for the relief of the subject to hear and de- 
termine all such matters arising within this Province aforesaid as 
are cognizable before any Court of Chancery according to the 

laws and constitutions of that part of Great Britain called En- 
gland.’’ The thanks of the student are due William Henry 
Rawle, Esq., of Philadelphia, for causing a search to be made 
for records shedding light upon the subject, among the archives 
of that State, for it resulted in the finding of the registrar’s 
book of Governor Keith’s Court of Chancery, and he is also 
under great obligations to the Law Academy, of Philadelphia, for 
printing the same as an appendix to the very able essay upon 
‘* Equity in Pennsylvania,’’ delivered by Mr. Rawle before that 
body February 11, 1868. One can here find a complete record 
of the doings of that tribunal. 


1 III, Col. Rec. 100. 


2 Ibid. 106. 
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Keith was superseded by Patrick Gordon in 1726. ‘* Certain 
rules for the better regulation of this court and the speedier dis- 
patch of business ’’ were drawn up at this time.’ But for some 
years its business had been falling off. A spirit of discontent 
had begun to manifest itself, at the overreachings of the pro- 
vincial officials, for naturally enough the people were averse to 
being held amenable to courts of extensive jurisdiction composed 
entirely of persons in the proprietaries’ interest. While they did 
not object to the Court of Chancery as a tribunal, they did hold 
that the Assembly alone had the power to establish it. 

The House of Representatives resolved, January 22d, 1735-6: 
‘* That whereas sundry petitions from a considerable number of 
the inhabitants of the respective counties of Philadelphia, Bucks, 
and Chester have been presented to this House and read, com- 
plaining that the holding a Court of Chancery as it is now used 
in this Province is contrary to our charter of privileges and may 
be attended with divers inconveniences; that, therefore, a mes- 
sage be sent to the Governor requesting him that he will be 
pleased to inform this house how the said Court of Chancery is 
constituted.’’ This resolution was laid before the Governor and 
Council the next day; the Governor ordered that transcripts of 
the enactments of the 8th of June and the 6th of August be sent 
down to the House for their information. The Council got up a 
vindication of the court to which the representatives replied, say- 
ing among other things, that no mere vote could erect a court of 
equity (referring to the resolutions of June 8th, 1720), and that 
it could be done only by act of Assembly.? The Governor con- 
tinued to act as chancellor for a few months when he died. No 
successor has ever attempted to exercise chancery powers. 

Delaware was incorporated into the domain of the Duke of 
York in 1663, and was governed by the laws of New York until 
1682 when it passed into the hands of Penn and became subject 
to the laws of the Province of Pennsylvania. 

The charter of this colony provided that all laws should be 
enacted by the proprietary ‘* by and with the advice, consent, and 
approbation of the freemen of the Province, or of their dele- 


1 [bid, 281. 2 [bid. 687. 
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gates and deputies,’’ so long as they did not interfere with the 
fundamental rights of the people and were consistent with the 
common law of England. As in all the provinces the General 
Assembly consisted of two branches, the Upper House, composed 
of the Council, elected by the proprietary, and the Lower House 
of Delegates elected by the people. The former was a marked 
aristocratic body.’ ‘* Under the proprietary government the 
chancellor of the Province was sometimes constituted by a for- 
mal commission from the Lord Proprietor,’’ but most usually, 
as it would seem, by a delivery of the great seals by the Lord 
Proprietor in person only, or in the presence of the Council. 
The Governor for the time being was, in several instances, by the 
same commission, also constituted chancellor and keeper of the 
great seal of the Province.” ? 

‘*The first provincial Governor, by his commission bearing 
date on the 15th of April, 1637, was constituted Governor, Lieu- 
tenant-General, Chief Captain and Commander, as well by sea 
as by land, and also Chancellor, Chief Justice, and Chief Magis- 
trate within the Province.’’ * 

It was enacted in 1639 that all matters.and causes whatsoever 
determinable in the High Court of Chancery in England shall, 
or may be finally heard and determined within the province by 
and before the chancellor of this province and Council of State 
for the time being. The Court of Chancery hereby erected, to 
have the same form of proceedings as the Court of Chancery in 
England. When acting as chancellor the Governor had author- 
ity to call in the assistance of the Council for their advice ** upon 
all occasions as he shall see cause.’’?* In Maryland, prior to the 
Revolution, the Governor sat alone as chancellor, from whose 
decision, by act of Assembly, an appeal lay to the Governor and 
Council sitting as a Court of Appeals. Defeated suitors could 
also appeal from the highest Colonial Court of Appeals to the 
King in council. Ina case in the Maryland Court of Chancery, 
upon a petition by the defendant praying an appeal to the King, 
the prayer was, on the Ist of March, 1738, rejected. ‘* The 
said prayer being ’’ (as it was said) ‘* contrary to his Majesty’s 


115 American Jurist, 253. 
2 1 Bland, 624. 


3 1 Bozman, 291. 
4 II. Bozman, 132. 
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instructions, to grant an appeal to his Majesty from any other 
court, but from the Court of Appeals, which is the supreme 
court of this province, to which court he may appeal, and from 
thence to his Majesty, if he think fit.’’! ‘* But, although for 
some time after the settlement of the country, the Governor 
could do no act as chancellor, but as a court, sitting with his 
assistants,’’ it is said in a petition in the case of Nicholas 
Painter and wife against Samuel Lane in chancery, addressed to 
the Lord Proprietor in June, 1681, ‘* that the Court of Chan- 
cery is, and ought to be always, open as to the proceedings 
therein; but your lordship having not yet empowered your 
chancellor as chief justice of your said court to answer petitions 
or make orders touching the proceedings, as is used in England, 
without a full court of four at least, your petitioners are therefore 
necessitated to apply themselves to your lordship, and to humbly 
pray that your lordship would please to order that the defend- 
ant may put in his answer by a certain day,’’ etc., ‘‘ which was 
accordingly ordered by the Lord Proprietor himself.’’ ? 

‘‘ But it appears that William Holland was, by a commission 
from the Lord Proprietor, under his great seal at arms, bearing 
date on the 27th of February, 1719, attested by his Governor, 
constituted chancellor of the Province, with full power to do, 
perform, hear, and determine all such matters and things as to 
the office of chancellor of right belonged or appertained. After 
which the chancellor of Maryland always sat as sole judge, 
without assistants; and his court was thenceforward, in all re- 
spects, as accessible for all persons as the Chancery Court of 
England.”’ 

‘* During the short time that the government of the Province | 
was taken immediately into the hands of the King, it does not 
appear how the chancellor was appointed, although it seems to 
have been most usual to constitute the same person, both Gov- 
ernor and chancellor, as in the case of John Hart, who was 
both. Yet it was not always done, for it appears that different 
persons were sometimes appointed to fill each office; but how- 
ever that might have been, it is certain that the two officers were 


1 1 Bland, 609. 
VOL. XVIII 
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always considered as being entirely separate and distinct in their 
nature.’’? 

‘* It appears that Robert Eden, the last provincial Governor of 
Maryland, * * * was commissioned, with the approbation 
of the King by the Proprietor, which commission he produced 
to the Provincial Council, who thereupon administered to him the 
oaths appointed to be taken by the Governor. Immediately after 
which his predecessor, Horatio Sharpe, delivered to him the great 
seal of the Province, whereupon the oath of chancellor was 
administered to him, by the members of the Council then pres- 
ent; all of which was entered of record in the book of the 
Council proceedings.’ ? 

‘* Before the Revolution the Lord Proprietor was the owner, 
in his individual and private capacity, of all the land and terri- 
tory in the province. He sold or gave it away at pleasure. Not 
long after the settlement of the Province was commenced, a land 
office was established, through which any person might obtain a 
title for any vacant land on complying with the established con- 
ditions and regulations. As the settlement extended and the sales 
of land were multiplied, numerous controversies arose as to the 
formality and correctness of the incipient and original titles thus 
obtained from the proprietary. 

For the purpose of determining these controversies, a judge 
of the land office was appointed about the year 1680, and the 
chancellor of the Province was charged with the determination 
of those matters, either as judge or as assistant of the judge of 
the land office.’’* 

For years after the settlement of Virginia, all causes were ad- 
judicated by the Governor and Council sitting as a General Court, 
so called because it attended to all kind of business from all 
parts of the colony. This court sat originally twice a year at 
Jamestown, and subsequently every three months. It was never 
commissioned, but grew up out of the necessities of the people.‘ 

This was the case up to the time of the sitting of the first 
House of Burgesses in July, 1619. Causes had grown so 
numerous, however, that it was now necessary to erect courts of 


1 1 Bland, 625. 8 Jbid. 648-649, 
2 1 Bland, 625. * Campbell’s History of Virginia, 353. 
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inferior jurisdiction. So it was enacted that there should be 
monthly courts to have jurisdiction of all suits where the amount 
in controversy did not exceed the value of one hundred pounds 
of tobacco.’ This court consisted of eight or ten gentlemen re- 
ceiving their commissions from the Governor.? 

The jurisdiction of these courts was enlarged from time to 
time, and in March, 1642, it was enacted that they should be 
called county courts.® 

In November, 1645, it was enacted that on account of the great 
distance of many settlements from Jamestown that the county 
courts should have jurisdiction of all causes in law and equity.‘ 
Two years later (November, 1647,) a law was passed allowing 
appeals to the Assembly in all cases where the sum involved ex- 
ceeded £10 or sixteen hundred pounds, of tobacco, to settle new 
points of law, or when it appeared to the Assembly that the judg- 
ment of the inferior court’ was questionable.® 

There was no material change in the jurisdiction of the various 
inferior courts of this colony as regards chancery matters for 
the next bundred years, so far as can be ascertained from existing 
records. There is no doubt, however, that the General Court 
exercised an extensive chancery jurisdiction, both original and 
appellate, especially during the last fifty years of Virginia’s colo- 
nial existence, for we find that a law was passed in March, 1745, 
appointing the first five days of every session, for hearing and 
determining suits and appeals in Chancery.® 

Rules in chancery were enacted in October, 1748.7. Between 
1650 and 1660 emigrants began to remove from Virginia and 
settle in the northeastern portion of what was then the Province 
of Carolina, now North Carolina.® 

In 1663 Sir William Berkely, Governor of Virginia, visited 
the Province and appointed Wm. Drummond Governor.’ In 
1665, the first Assembly sat at Albemarle. * * * There was 


1 Henning, 125. ® Henning, 320. 

? Campbell, 352. * Henning, 501. 

3 Henning, 2738. § Lodge, 138. 

* Henning, 303. . % Wheeler’s History of North Caro- 
5 Henning, 59. lina, 30. 


q 
f 
1 
1 
; 
} 


252 COURTS OF CHANCERY IN AMERICA— COLONIAL PERIOD. 


at this time no town in the settlements, and for many years the 
Legislatures convened in private houses.’ 

In 1667 Drummond was succeeded by one Stevens who brought 
with him liberal instructions from the lords proprietors. He 
was to act by and with the advice and consent of a council of 
twelve, one-half his appointees, the others elected by the Lower 
House of Assembly. The earliest recorded legislation was 
effected in 1669. In 1670 the cumbrous constitution drawn up 
by Shaftesbury and John Locke, was promulgated, and the 
people were expected to unanimously indorse the most imprac- 
ticable scheme of government ever proposed in our entire colonial 
history. It is scarcely necessary to say, that although many 
years elapsed before it was formally set aside, its effect was 
directly opposite to that which had been fondly hoped. Its pro- 
visions were opposed at every turn, for they were drawn up 
without any regard for the actual needs of the inhabitants of 
this very sparsely settled Province. For sixty-one years longer 
the proprietary government continued, but with little satisfac- 
tion to Governors or governed. The people were poor, the 
revenues small and uncertain, and it was but natural that the 
settlers on lonely plantations should object to paying tribute to 
nobles wealthy and powerful in the old country. Despairing of 
acquiring riches, all the owners save Cartaret finally sold out to 
the Crown in 1731, when the Province was divided into two 
portions, namely North and South Carolina. 

In the early days of this colony the Court of Chancery ‘* was 
composed of the Governors and deputies of the lord’s proprie- 
tors, ex officio.”’* There still exists the records of a few cases 
that were ‘* decided on principles recognized in the English 
Courts of Chancery,’’ * thus showing that no one was denied relief 
even in the remotest period of the colonial history.* It was 
enacted in 1715 that every member of the Council be ** required 
to swear that as a jndge in a court at chancery he will do what 
is just and right between those who might come before him as 


1 Moore’s History of North Carolina, . + Ibid. 203. 
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suitors in that court.’’ It was also provided that ‘* if the Gov- 
ernor should be a party to any suit before that court, any four 
members of the court might hear and decide the cause without 
the presence of the Governor.”’! 

During the first four years (from 1670 to 1674) of the history 
of South Carolina the Governor and Council sat as a court 
weekly; cognizance was taken of complaints and petitions, and 
causes of almost every nature were heard and decided.?_ In 1674 
the first Assembly met. The Upper and Lower Houses took the 
name of the Parliament, as in the northern portion of the Col- 
ony the Governor and Council exercised, from the first, chancery 
jurisdiction.’ 

In the year 1719 the people remonstrated with the proprietors 
against retaining Nicholas Trott (their willing tool), who was not 
only sole judge of the Courts of Common Pleas, and King’s 
Bench, but also of the Court of Vice Admiralty, and at the same 
time as a member of the Council, one of the judges of the Court 
of Chancery. He was, however, too useful a man to be dis- 
placed, and so the remonstrances of the people were disre- 
garded.* 

In 1721 was passed ‘* an act for establishing a Court of Chan- 
cery empowering the Governor of the Province for the time being 
and the majority of the honorable members of his majesty’s 
Council from time to time subsisting, to hold a Court of Chan- 
cery, and to have, exercise, and use the same jurisdiction, power, 
and authority in granting and issuing forth all original and 
remedial writs and other process whatsoever, and in hearing, ad- 
judicating, and determining all causes and suits in equity in as 
full and ample manner as any chancellor or court or courts of 
chancery can, may, or ought to do.’’® 

It does not appear from the records that there were any assist- 
ant judges prior to 1736. A single chief justice had presided 
over the courts in Charlestown, which were then, and for thirty- 
three years after, the only ones held in the Province.® 


204. * Ibid. 156. 
2 Rivers’ His. of South Carolina, 959. 5 Brevard’s Digest, preface. 
3’ Ramsay His. of South Carolina, ® II, Ramsay, 154. 
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It is evident that there arose some question as to courts with 
equity powers in this colony, for we find that Rider and Strange, 
as attorney and solicitor generals, gave their opinion, in 1738, 
that the Colonial Assembly could establish, if they saw fit, a Court 
of Exchequer.’ 

The Governor and Council exercised chancery jurisdiction as 
well after the Colony became a royal Province as before and so 
continued to act down to the Revolution.’ 

The first charter of Georgia constituted twenty-one persons, a 
body corporate by the name and style of ** The Trustees for 
establishing the Colony of Georgia in America.’’ They were 
empowered to make constitutions, laws, and ordinances for the 
government of their Province,’ and it was further provided that 
at the expiration of twenty-one years, that the form of govern- 
ment that should then be thought best should be adopted, in 
which all officers, civil and military, should be nominated and 
appointed by the King. Before embarking, officers for the new 
town were appointed, namely, three bailiffs, a recorder, two con- 
stables, two tithing men and eight conservators of the peace.’ 
They also organized a court of judicature, in which might be 
heard ‘*all manner of crimes, offenses, pleas, processes, plaints, 
actions, matters, causes, and things whatever arising or happen- 
ing within the Province of Georgia.’’ It was called the Town 
Court, and was opened July 7, 1733.® 

‘** This court was supreme, blending in one tribunal the several 
powers usually lodged in common pleas, chancery, probate, nisi 
prius, sheriffs, coroners, and exchequer, and all committed to 
men unlearned in the principles of law and unversed in the usages 
of courts.’’ There were no lawyers in the Province for years; 
every suitor tried his own case. As settlements increased, new 
town courts were organized, but they gave but little satisfaction. 
Their officers seem to have been guilty of all sorts of misdeeds, 
‘*making false imprisonments, wrongfully discharging grand 
juries, threatening petit juries, blasphemy, irreverence, drunk- 
enness, obstructing the course of law, and other equally grave 


1 Chalmer’s Opinions, 70. 4 [bid. 65. 
2 II. Ramsay, 156. 5 Ibid, 217. 
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and heinous offenses.’’ In 1752 the Province was surrendered 
to the Crown and passed under the control of the ‘‘ Board of 
Trade and Plantations.’’ The royal Governor ‘‘ had the same 
powers as the Lord High Chancellor of England.’ The Council 
was appointed by the King, who also filled all vacancies. ‘* They 
also had a judicial character, and in this aspect sat with the Gov- 
ernor in the Court of Chancery.’ 

The writer has done his best with the material at his command. 
While he has had no difficulty in obtaining information, so far as 
some of the colonies were concerned, he has been able to find 
but little on turning his attention to others, notably the south- 
ernmost. He is aware that no adequate history of this court 
can be written without consulting the original archives of each 
colony; yet he feels that the facts contained in this paper will 
be of some interest to those who are at all curious as to the early 
judicial history of our country. 


- Soton D. 
CuicaGo, ILL. 


1 [bid. 387. 2 Ibid. 388. 
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PAYMENTS FOR CORPORATE SHARES IN PROPERTY 
INSTEAD OF MONEY. 


Many of the present railroad corporations of this country are 
built upon the ruins of their predecessors. A company that 
built, or partly built, a line of road, having failed, and its mort- 
gage bondholders having taken possession of the property, a new 
company has been organized by the bondholders and other se- 
cured creditors of the old company, who become shareholders in 
the new company. The members of the new company have re- 
ceived shares of stock for their interest in the property trans- 
ferred to thecompany. The inquiry arises whether any legal or 
practical objection can be taken to the validity of stock taken 
and paid for in this manner. 

It is assumed that the bonds and other debts of the prior cor- 
poration were valid and legitimate debts of that corporation; 
that these creditors legally acquired possession of its property 
upon the default of that corporation in paying these debts or the 
interest upon them; and that these creditors have proceeded in 
good faith to form a new corporation, and to become members 
of it. 

If the laws of the State in which the corporation is organized 
make no provision for a reorganization by such bondholders, and 
moreover do not provide that payment for subscriptions for 
stock shall be made in cash, the validity and effect of the 
issuing of shares of stock to such bondholders in proportion to 
their interest in the property, must be determined by the general 
principles of the common law applicable thereto. 

That corporate shares need not necessarily be paid for in cash, 
that they may be made in money’s worth, in the absence of 
statutory provisions that payment shall be made in cash, is es- 
tablished by a long line of decisions both English and American, 
only a few of which are now referred to.’ 


1 Foreman v. Bigelow, 4 Cliff. 508; 


Little Rock R. R. Co. 5 Dill. 348; 
Phelan v. Hazard, 5 Dill. 45; Steacy v. 


Spargo’s Case, L. R. 8 Ch. 407, 413; 
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Unless prohibited by statute, a corporation may issue fully 
paid up shares for property needed for the purpose of its opera- 
tions, and, in the absence of fraud, the transaction is binding 
upon the parties ; that is, it is binding between the corporation 
and the original takers of the stock. The latter can not be called 
upon by the corporation, or its assignee, or any creditor, to 
make further payments upon such stock. ‘* While the contract 
stands unimpeached,’’ said Judge Dillon,’ the courts, even 
when the rights of creditors are involved, will treat that asa pay- 
ment, which the parties have agreed should be payment.”’ 

In an English case,? where a colliery had been handed over to 
a company in consideration for its shares, Lord Justice Gifford 
said: ‘* According to the decided cases, this, in the absence of 
fraud, was an effectual paying up of the shares in full. The 
test to be applied isthis: Couldthe company, by any proceeding, 
have set aside the transaction by which it was arranged that the 
owners of the colliery were to have paid up shares as the price 
of their interests in the colliery? And I say, on the evidence, 
that the company clearly could not. It was urged that the part- 


ies only agreed with themselves, and that therefore, there 


was no contract. But every company is started by parties 
agreeing among themselves, and it is idle to say that they have 
nobody to agree with. * * * It must be held that the per- 
sons who subscribed the memorandum of association have paid 
all that they are bound to pay. Creditors have no ground for 
complaint, for persons who are about to enter into transactions 
of magnitude with an individual, make inquiry into the state of 
his circumstances; and so, if they enter into them with a limited 
company, it is their own fault if they do not inquire into the 
nature of the memoradum and articles, and look to the register 
of shareholders.”’® 


Drummond’s Case, L. R.4 Ch. 772; May- 
nard’s Case, L. R. 9 Ch. 60; Ferras’s 
Case, L. R. 9°Ch. 355; Adamson’s Case, 
L. R, 18 Eq. 670; Nichols’s Case, L. R. 
7 Ch. 583; and, on appeal to H. L., 26 W. 
R. 819. 

1 Phelan v. Hazard, 5 Dill. 45. 

2 Baglan v. Hall Colliery Co., L. R. 5 
Ch, 846. 


’ To same effect see Pells’ Case, L. 
R. 5 Ch. 11; Forbes & Judd’s Case, L. 
R. 5 Ch, 270; Fothergill’s Case, Id. 270; 
Pritchard’s Case, Id. 956; Schroeder’s 
Case, L. R. 11 Ex. 131; Spargo’s Case, L. 
R. 8 Ch. 407; Coates’ Case, L. R. 17 
Eq. 169, 177. 
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The transfer of property to a corporation for paid up shares is 
not ultra vires and absolutely void. Even in case of an over- 
valuation of the property, the transaction is binding, so long as 
it is not impeached by the corporation or its assignee; and it 
can be impeached only for fraud upon the corporation. Until this 
be done, even those to whom the shares were originally issued 
must be regarded as holding fully paid up shares ; and not even 
the fraud of those to whom the shares were originally issued can 
make bona jide purchasers from them, without notice, liable as 
holders of unpaid shares. 

Thus,a mining corporation may issue shares to its directors as 
fully paid up, in consideration of the conveyance of mining lands ; 
and, although these lands be greatly over valued, the assignee in 
bankruptey of the corporation, cannot without disaffirming the 
contract of purchase, set up the claim that the property is not 
worth what it was valued at, nor can he on any ground seek re- 
dress against a bona fide purchaser of the stock in open market.’ 
Mr. Justice Clifford, of the Supreme Court of the United States, 
delivering its decision, said: ‘* Nothing can be plainer in legal 
decision than that the title to the mineral land passed to the cor- 
poration, and that the title to the paid up stock passed to the 
directors. Being formally executed, the contract must stand 
until it shall be rescinded, or the assignee, if he prefers that 
course, may retain what the company received for the stock, and 
seek redress in damages against those who defrauded the corpora- 
tion. And the redress is at his command; but he certainly can 
not be allowed to disaffirm the contract only in part, and affirm 
it as to the residue, as he must do in order to maintain the pres- 
ent suit.”’ 

So far as innocent purchasers of such stock in the open market 
are concerned, the shares are fully paid up, as shown by the 
books of the corporation, and they are not liable; but the rem- 
edy of the corporation or its assignee, is against the guilty per- 
petrators of the fraud in their individual capacity. 

Where a railroad company issued its stock to a contractor for 
huilding its entire road, purchasers of such shares in the market 


1 Foreman v. Bigelow, 4 Cliff. 508. 
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as full paid shares, without notice of any equities between the 
company and such contractor, were held entitled to be pro- 
tected as purchasers of fully paid up stock, in a suit against 
them by a judgment creditor of the railroad company.’ The 
ground on which the liability on the part of the holders of the 
stock was placed, was, that in point of fact, none of the shares 
issued to the contractor were ever paid for; that he received in 
the company’s bonds more in value than the work he performed 
under his contract; and that, not having completed his contract, 
the shares, though issued to him, must be treated as not paid 
for. Dillon, J., said: ** The rights and obligations of a bona 
Jide transferee of shares purporting to be full paid shares, are 
different from the rights and obligations of the transferee of 
shares which do not purport to be full paid. In cases where 
the certificates show on their face that the shares have been paid 
in part only, the law implies a promise by the transferee to pay 
the balance due upon the shares upon calls, when he has come 
into privity with the company. Such an implied promise rests 
upon the reasonable and obvious ground, that the transferee 
has, knowingly and voluntarily, assumed the liability of the trans- 
feror. But upon what ground can the law raise a promise to 
pay the balance due upon shares when the company has as- 
serted, and the purchaser acts upon the assurance, that the 
shares have been fully paid? The question here urged by the 
complainants is settled by the universal practice of business 
men, as well as by the judgments of the courts. Millions of 
dollars of stocks are sold in this country every week, and there 
is no practice on the part of purchasers, and no understanding 
that the law requires of them that they shall ascertain, aliunde, 
the representations of the company’s authorized officers that cer- 
tificates of full paid stock have, in fact, beenfully paid. * * * 
Besides, on what principle is it that a purchaser of the company’s 
shares is to be held to be the guardian of the rights of the com- 
pany’s creditors, and bound to protect them?’’ ? 

Much, if not all, that has been said upon this point, is appli- 
cable, in case a corporation is reorganized without a foreclosure 


1 Steacy v. Little Rock R. R. Co., 5 Dill. 348. 2 Ibid. 373-4. 
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of any mortgage upon its property. Thus, supposing that the 
stockholders and secured creditors of an embarrassed railroad 
company agree upon a scheme of reorganization, whereby the 
stockholders surrender their shares, wholly or in part, and other 
shares, either preferred or common, are issued to the creditors 
in consideration of their releasing their claims and _ securities 
against the corporation. If such a reorganization is entered 
upon and carried out fairly and in good faith, it can not be 
doubted that the shares issued to such creditors would be fully 
paid up shares. In such case, the shares issued to such creditors 
might even be regarded as paid for in cash, and not in property 
taken at a valuation; for the debts of the company, surrendered 
in exchange for stock, being legitimate and undisputed debts of 
the company, could not be liquidated without the consent of the 
creditors, except by the payment of money. Although the 
bonds and other debts of the corporation exchanged for stock 
might not be due and payable, it would be legitimate for the 
corporation to agree that they should be immediately payable. 
No valid legal objection could be taken to the issuing of shares 
of stock for such debts; and no valid legal objection could be 
taken to such shares when so issued, as not fully paid for. 


Leonarp A. JONES. 
Boston. 
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JUDGMENT LIENS IN THE FEDERAL COURTS. 


Examiners of title, especially those who do not have access to 
well furnished law libraries, have, generally, either ignored or 
overlooked, the question of the effect of judgments rendered by 
Federal courts, upon property within the territorial limits of 
their judisdiction. When it is considered that such liens, if prop- 
erly created, are paramount to all rights acquired, however inno- 
cently, subsequent to the rendition of the judgment, it must be 
admitted that the question is of enough importance to excuse even 
an inadequate attempt to solve its difficulties. 

The lien of a judgment rendered by a Federal court does not 
result from any direct legislation of Congress upon the subject. 
Prior to the enactment of more specific provisions, the Judiciary 
Act of 1789 was invoked, by courts of the United States, as sufti- 
cient authority for the adoption of State jurisprudence, in this 
regard, so far as applicable. By subsequent legislation, em- 
bodied in sections 914, 916, 967, 985 and 1041 of the United States 
Revised Statutes, the view expressed on the subject by the 
Federal courts was justified and confirmed by Congress; but the 
lien of definite judgements in personam in these courts must still 
be determined and governed by the laws of the State in which 
the judgment may be rendered; not that State legislation has in- 
herently, any force in that regard, but because of the adoption 
of such legislation into Federal jurisprudence through the opera- 
tion of acts of Congress. 

Section 914 of the United States Revised Statutes,’ provides 
that ‘* the practice, pleadings, forms, and modes of proceeding in 
civil causes, other than equity or admiralty causes, shall conform 
as near as may be, to the practice,’’ etc., existing at the time 
in the local State courts. Section 916,? gives the ‘* party recover- 
ing a judgment in any common-law cause in any circuit or dis- 
trict court * * * similar remedies on the same, by execu- 


1 Act of June 1, 1872. See also act of May 19, 1828. 2 Tbid. 
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tion. or otherwise, to reach the property of the judgment debtor,” 
as are or may be provided by the laws of the State in which the 
court is held ; the State laws in force at the time of the passage of 
this act being adopted at once, and subsequent State legislation 
being subject to adoption by rules of court. Section 967,! pro- 
vides that ‘* judgments or decrees rendered in a circuit or dis- 
trict court, within any State shall cease to be liens on real estate, 
or chattels real, in the same manner and at like periods as judg- 
ments and decrees of the courts of such State cease, by law, to 
be liens thereon.’’ Section 985? enacts that ‘‘all writs of execu- 
tion upon judgments or decrees obtained in a circuit or district 
court, in any State which is divided into two or more districts, 
may run and be executed in any part of such State; but shall be 
issued from, and made returnable to; the court wherein the judg- 
ment was obtained.’’ Section 1041* provides that judgments in 
criminal or penal causes, ‘* so far as the fine or penalty is con- 
cerned, may be enforced by execution against the property of 
the defendant, in like manner as judgments in civil causes are 
enforced. * * *” 


These sections comprise the Federal legislation on this sub- 
ject. 

One of the earliest cases in which the question arose was 
Massingill v. Downs,‘ in which the provisions now embodied in 
section 914 were construed. It was said that: ‘* The courts of 
the United States exercise jurisdiction co-extensive with their re- 
spective districts. And it has never been supposed that, by the 
act of the 19th of May, 1828, which adopted the process and 
modes of proceeding of the State courts, the jurisdiction of the 
cireuit courts was restricted. The process and modes of pro- 
ceeding in the State were ‘adopted by Congress in reference to 
the jurisdiction of the circuit courts, and not with the view of 
limiting the jurisdiction of those courts. In those States where 
the judgment or the execution of a State court creates alien only 
within the county in which the judgment is entered, it has not 
been doubted that a similar proceeding in a circuit court of the 
United States would create a lien to the extent of its jurisdiction. 


1 Act of July 4, 1840. 3 Act of June 1, 1872. 
2 Act of May 20, 1826. * 7 How. 760. 
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This has been the practical construction of the power of the 
courts of the United States, whether the lien was held to be 
created by the issuing of process or by express statute.’’ This 
decision has been consistently followed in Williams v. Benedict,’ 
Lombard v. Bayard,’ Barth v. McKeever,’ U. 8. v. Humphreys,* 
Cropsy v. Crandall,® Ward v. Chamberlain ;° and it is settled that 
the lien of a judgment in a Federal court is co-extensive with the 
jurisdiction of the court in which it is recovered, and that State 
statutes requiring judgments to be enrolled in counties, where 
the property to be affected lies, have no application to judgments 
in the Federal courts. 

Another question arises hereupon as to the territorial extent 
of such liens in States which are divided into two or more judi- 
cial districts. Sections 985, above set out, which provides that 
‘*in any State which is divided into two or more districts,’’ ex- 
ecution may run and be executed in any part of the State, if 
construed by the aid of the decisions above referred to, seems 
applicable here. It being admitted that the lien is co-extensive 
with the territorial jurisdiction, it may be asked what class of 
jurisdictional powers is referred to? Is it the power to issue 
mesne or final process? It is well known that mesne process 
may be issued, in certain cases, from the courts of one district 
into other districts in the same State; but it is conceived that 
these provisions are not needed to define the jurisdiction in ques- 
tion. There is such an intimate connection, historically and 
rationally, between the process for enforcing a judgment and 
the lien created by it, that the provisions of section 985 seems 
to imply a recognition by Congress that judgment liens, in 
each and all of the Federal Circuit and District Courts, extend to 
the entire State wherein the judgment is entered, irrespective of 
the districts or other judicial divisions into which it is divided. 
This view has been accepted by a recent decision of a Federal 
court of high authority. In Prevost v. Garrett ;’ it was held that 
a judgment rendered by a United States court in Pennsylvania 


1 8 How. 107. 5 2 Blatchf. 341. 
21 Wall. Jr. C. C. 196. ® 2 Black, 430. 
5 4 Biss. 206. 712 West. Jur. 369. 


8 Hughes, 201. 
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is a lien on the real estate of the defendant anywhere in the 
State, notwithstanding the judgment may have been rendered in 
one of the judicial districts into which the state is divided, while 
the property lies in another. The right of lien follows the right 
to execution; and by Rev. Stat., section 985, writs of execution 
may run, and be executed, in all parts of the State. The mean- 
ing of the section is that a plaintiff recovering judgment, may, 
at his option, have execution in any part of the State. Every 
writ must be allowed to run in all the districts of the State. 
**The laws of Pennsylvania authorize a judgment lien and an 
execution against property in the county where the judgment 
may be rendered, but there appears to be no mode of extending 
the lien or issuing executions into other countries. 

From the foregoing considerations, it seems to be established 
that the lien of judgments in personam, rendered by any and 
every Federal court within a State, extends to the boundaries of 
the State; and that a disregard of this fact might easily result 
in loss or hardship to those who confide in the records of any 
particular county or locality as an infallible aid to read their 
titles clear. 

Section 986 of the U. S. Revised Statutes provides that * all 
writs of execution upon judgments obtained for the use of the 
United States, in any court thereof, may run and be executed in 
any other State or in any Territory, but shall be issued from, and 
made returnable to, the court wherein the judgment was ob- 
tained.’? There might be a question here whether, by the argu- 
ment advanced as to sect. 985, the lien of judgments described 
in sect. 986 extends throughout the Union by virtue of the 
power to issue final process. At the first glance the two sections 
seem analogous in their provisions and equally susceptible to 
the argument; but it will be found, on closer inspection, that a 
difficulty exists in sect. 986 which is not found in 985. In al- 
most every State there are enactments authorizing, under certain 
limitations, the issuance of final process from local State courts 
over the entire State, disregarding county or parish divisions; 
but it would be impossible for this power to be extended by 
State legislation, beyond the limits of the State. Hence, sect. 
985 confers a power which a State Legislature is competent to 
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confer upon its courts, and such legislation, so far as applicable, 
is the very matter referred to in sect. 916, as furnishing a guide 
to remedies on judgments. On the other hand, sect. 986 gives a 
power which, under no circumstances, can be exercised by a 
State court, and about which there cannot, in the nature of 
things, be any State regulations. ‘* The laws of the State in 
which the court is held,’’ have no force beyond its limits; and 
the laws, in this regard, of States in which the court is not held, 
even if they could create such a lien, have never been adopted by 
Congress. 

If a judgment lien exists in cases such as are described in sect. 
986, on property beyond the limits of the. State wherein the 
judgment is recovered, it is not by virtue of any State legisla- 
tion, or any direct legislation of Congress, but must result solely 
from the power vested in the court to issue execution into every 
State and Territory. This power is sui generis, extraordinary, 
and incapable of being interpreted by the usual implications and 
rules of construction. 


Warren Watson. 
Kansas City. 
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A Canapian Law Writer. — One of the Canadian law journals, the 
name of which has slipped our mind, is in ecstacies over the fact that 
the Albany Law Journal has admitted into its columns an article writ- 
ten by a Canadian barrister. The article in question was written by R. 
Vashon Rogers, Jr., on the subject of ‘‘ Upstairs and Downstairs 
Tenants.’’ It is reprinted in the Jrish Law Times. 


Tue New Eprror or tHE Lonpon Times, Mr. George Earle Buckle, 
is a young lawyer, having been called to the bar in 1880. His prede- 
cessor was a finished scholar, but a poor editor, and the circulation of 
the paper declined under his management. It remains to be seen whether 
the young man who now takes the helm will be able to increase the speed 
of the old lumbering concern. It will have to move with the age, or 
disappear. 


PropaTe BEFORE Deatu. —A bill is pending before the New York 
Legislature empowering a testator to cite his next of kin, etc., during 
his life time, and require them to make their objections to his testament- 
ary capacity then, or forever after hold their peace. The Daily Regis- 
ter, New York, with its usual acuteness, assails the bill as drawn, and 
points out that, in order to become a useful law, it will be necessary to 
allow such probate without a disclosure of the contents of the will. 


ResiGNation or Jupce Lowett. —Hon. John Lowell, Judge of the 
Circuit Court of the United States for the First Circuit, has forwarded 
his resignation to the President, the same to take effect in May. He 
was appointed judge of the District Court for the District of Massachu- 
setts by President Lincoln, in March, 1865, and was promoted to his 
present position by President Hayes, in December, 1878, to fill the 
place made vacant by the death of Judge Shepley. He was an able, 
scholarly, and painstaking judge. 
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Requisires Or A Notice To Quit. — A correspondent writes: ‘‘I read 
your article on Constructive Notice, in searching for some information 
on that subject, but could not find what I desired. Will you please 
answer me the following, and oblige? What is notice to quit under the 
Illinois statute? What is meant by reasonable description of premises? 
Would a description as follows be good: ‘ You are hereby notified to 
give possession of the premises now occupied by you as a store-room, 
situated in Galesburg, Illinois, on East Main Street,’ —such notice 
having no venue in the margin.’’ Perhaps some of our learned readers 
can furnish a ready answer to the above. 


SraTISTICs OF THE AMERICAN CriminaL Courts. — We clip the follow- 
ing from the Washington Law Reporter: ‘‘ One of the speakers at the 
sixth annual meeting of the American Bar Association took occasion to 
say in his address: ‘The American system of criminal prosecutions 
was one which seldom convicted the innocent, but it was also one which 
often acquitted the guilty. The proportion of acquittals to jury trials 
was probably three times as great as in England, and ten times as great 


as in Scotland or on the Continent.’ A statement containing so little 
truth and which no statistics will support, we have seldom seen.’’ Not- 
withstanding the denial of the Washington Law Reporter, we believe 
that the above statement is substantially true. 


Tue Tax Law Reporter. — A new venture bearing the above title 
comes from Bay City, Michigan, where it is published by James Gray. 
It is edited by Hon. A. C. Maxwell. Its object is to discuss questions 
pertaining to taxation in the State of Michigan, both legal and econom- 
ical. It will contain editorial discussions on subjects pertaining to taxa- 
tion in that State, together with points of interest arising under the tax 
law in that State, enacted in 1882. It also promises to contain such 
decisions of the judges of the various circuit courts of that State, as 
can be obtained, of cases arising under the new law, or in any way per- 
taining to taxes, taxation, or kindred subjects. The proprietor states 
that he hopes to make it a valuable aid to supervisors and other assess- 
ing officers, and to aid to some extent in making the practice under 
the act of 1882 uniform throughout the State. It is issued monthly 
at $3.00 a year. Thisis the first instance within our knowledge of a legal 
publication limited to a single State and to so narrow a field. 
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Tue New York Crry Harri. — The Century Magazine for April con- 
tains a readable article by Edward S. Wilde upon the New York City 
Hall, giving a history of the structure, for the most part from an 
architectural point of view. It seems that it was commenced in 1803 
and completed in 1811. It was for its day a very fine piece of archi- 
tecture, and is really no mean building now; but it has suffered con- 
siderably from the ravages of time and of modern improvement. 
‘*The scales have fallen from the hand of the statue of Justice, and 
the birds have built a nest in a break in her side.’’ It may be added 
that there has been outside of New York a suspicion for some years 
that the goddess of Justice which they keep in that city has been more 
or less demoralized. 


Tort Feasors axp THE Inxsorvent Laws. —In the recent case of 
Murphy v. The People, the Supreme Court of Illinois has held that the 
statute of that State for the relief of insolvent debtors does not apply 
to persons imprisoned under judgments in civil cases for malicious 
torts. This decision will be hailed by honest people as a favorable 
omen. To use the language of Mr. Justice Bradley in the civil rights 


law decision, the laws for the relief of insolvent debtors have been ‘*‘ run 
into the ground.’’ Decisions can be found under those laws in some of 
the Eastern and in many of the Western and Southern States, which 
ought to make any honest people blush for shame. They have been not 
only the refuge of unfortunate poverty and insolvency, but of design- 
ing knavery and fraud; and courts have not been ashamed to hold that 
their operation extends to debts which have their origin and consumma- 
tion in frauds of the grossest character. If we had time we could write 


achapter upon such decisions which would be shameful to American 
jurisprudence. 


ResiGNation OF JupGE Drummonp. — The statement is made in the 
public prints that the Hon. Thomas Drummond, Judge of the Seventh 
Federal Circuit, has tendered his resignation, or is about to do so. In 
period of service, it is believed, he is the senior of any judge on the 
bench. He was appointed to the office of district judge in 1850, by 
President Fillmore. When the present system of circuit courts was 
created, in 1869, he was promoted to the office of Judge of the Seventh 
Circuit by Gen. Grant. He has long been regarded as an able and up- 
right judge. It is believed that Judge Gresham, having had enough of 
political life during his short service as Postmaster-General, will be his 
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successor. The Chicago Bar and citizens have prepared and signed a 
very long petition to the President asking for the appointment of Hon. 
Henry W. Blodgett, the district judge for the Northern District of Illi- 
nois. The appointment would be eminently proper. Judge Blodgett 
has held the office of district judge for many years, necessarily doing 
circuit duty a large portion of the time, and therefore the duties of the 
office would not be at all novel to him. He is an able and industrious 
judge. The court: over which he has so long presided has been the 
metropolitan court of the Seventh Circuit, a circumstance which has 
given him a much wider experience than he might have obtained, had 
he presided over a court in some of the smaller districts of the circuit. 


CopiricaTion OF THE Common Law. —In our last issue.) we re- 
ferred to the pamphlet of Mr. Carter, of New York, attacking what 
is known in that State as Field’s Code. Mr. David Dudley Field, the 
author of that code, has published in the Albany Law Journal a reply 
to this pamphlet, under the head of ‘‘ A Short Response to a Long Dis- 
course.’’ This ‘* Response’’ has been published in pamphlet form, 
and appended to it are letters from a number of lawyers and judges in 


California, commending the practical workings of this code in that State. 
It may be here useful to state that, while Mr. Field’s Code has not 
yet been adopted in New York, for which State it was intended, it was, . 
some ten years or more ago, enacted in almost its entirety by the Legisla- 
ture of California. We have never heard of any complaint of its work- 
ings in that State. In his ‘‘ Response ’’ Mr. Field uses the following 
cogent arguments in favor of codification: 


“In the last volume of decisions by our Court of Appeals, 154 cases are re- 
ported as decided, including 82 reversals; 2,180 are mentioned as cited by 
counsel, and 550 as cited by the court. In one of these causes the counsel 
referred to 136 authorities, which they thought might guide the court to a safe 
conclusion, some from this State and the rest from twenty-one other States.’’ 
In respect to the success of codes he says: ‘Has any code heretofore enacted 
ever been repealed in order to go back to a pre-existing common law? If he 
can show us one such instance, he will show what I have not seen and what I 
believe does not exist. If he can not show it, he stands condemned by the ex- 
perience of mankind.’’’ And in respect to the merits of the particular code 
proposed, it is said: ‘*The opinions of any number of theorists amount to 
nothing in comparison with experience. Our Civil Code has been copied in 
California and Dakota, the most central and the most western of the political 
communities on this continent, and it has been their law for a decade.”’ 


1 Ante, p. 98. 
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A Practice Act 1x Paces. — Johnson T. Platt, of New Haven, 
writes as follows to the Albany Law Journal, concerning the Connecti- 
cut Practice Act :— 


‘*In the report of Mr. John G. Milburn’s scholarly address before the New 
York State Bar Association, printed in your issue of January 19th last, he says, 
speaking of the New York Code of Procedure: ‘It entirely lacks the flexibility 
which rules would have, and which must pervade procedure if it is not to be an 
unwarranted and illogical obstruction. The condition of things which prevails 
in other States may be subjected to the same or equally valid criticism on other 
grounds. Nowhere in this country, that I know of, is there a consistent effort 
being made to mold the existing system of practice to the true theory of the 
office of procedure. England alone, so far as my knowledge extends, has seen 
the true course and taken steps to follow it.’ ” 


To which the Albany Law Journal adds: — 


“Mr. Milburn could not have examined the so-called Practice Act of this 
State, passed in 1879, when he prepared his address. It embodies all the essen- 
tial features of the reformed procedure, and covers only nine pages. The details 
of practice are, as they should be, left to the judges, who are given power to 
make all such orders and rules as may be necessary and proper to give full effect 
to the provisions of the act. The same course was pursued in England. Con- 
necticut is the only State, I believe, that has adopted the very important pro- 
vision found in the Judicature Acts, that wherever there is any variance between 
the rules of equity and the rules of common law with reference to the same 
matter, the rules of equity shall prevail.” 


Manitrospa Law Jovrnat. — A new venture comes to us from the fu- 
ture State of Manitoba, which we still courteously allow the Canadians 
to calla Province. It is called the Manitoba Law Journal. It is edited 
by John S. Ewart, Esq., barrister at law, lately of Toronto, and is 
published at Winnipeg, by Robert D. Richardson, at the price of $7.00 
per annum. Itis in form a neat book of twenty-four pages, cut, well 
printed on good smooth paper. It is evidently edited by a gentleman 
of some experience in editorial work. He writes well, and altogether 
his publication presents a first-class appearance. From what we read 
in it, we judge that there is a god deal of activity in litigation in the 
new country of Manitoba. In one editorial entitled ‘‘ More Judges,”’ 
he says: — 


‘Although having but one court-room, the three judges have sat continu- 
ously, making use of, at one time, the chamber-room, at another the reporters’ 
room, at another the barristers’ robing-room, at another the court-house board- 
room, and sometimes even devoting their own private room to the public 
service. Holidays and working days are all alike to the chief justice. Night 
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as well as day must, to all the judges, differ only because of the absence, or 
presence, of the bar and witnesses. Judgments must be written, and night is 
the only time left for consideration and determination of the many difficult and 
important questions constantly arising. We trust that members of the local bar 
may be appointed to the new offices. Resolutions to this effect have twice been 
unanimously adopted at meetings of the bar, and it is safe to say that any ap- 
pointment of outsiders would be unpopular, not only with the profession, but 
also, we believe, with the public. Manitoba is old enough to stand alone.” 


Tue New Jupce or tHe Feperat Crrcurr. —The Presi- 
dent has nominated for Circuit Judge for the Eighth Circuit the Hon. 
David Josiah Brewer, of Leavenworth, Kansas, a judge of the Supreme 
Court of that State. Judge Brewer was born in Smyrna, Asia Minor, 
June 20, 1837. His father, the Rev. Josiah Brewer, was a missionary 
to the Greeks in Turkey. His mother’s maiden name was Emilia A. 
Field. She was a sister of that trio of able men, David Dudley, Cyrus 
W., and Stephen J. Field. Judge Brewer commenced his studies at 
the Wesleyan University, in Middleton, Connecticut, and graduated at 
Yale College in 1856. He afterwards stuflied law in the office of his 
uncle, David Dudley Field, in New York City, for a year or so, and 
then completed his studies at the Albany Law School, from which insti- 
tution he graduated in the class of 1858. In the fall of that year he 
came West. He appears to have been struck with the Pike’s Peak 
fever, as a good many older men were; went up the Arkansas River to 
the Rocky Mountains, and returned to Kansas, probably following back 
the stream of disappointed emigration. He settled in Leavenworth the 
same year, and has ever since resided in that city, where he owns a 
handsome suburban property. His appointment is regarded as a good 
one. He was, when appointed, serving his third term on the Supreme 
Bench of Kansas. 


Tue Lean Puaraon’s Dream.—Our learned neighbor, the 
Montreal Legal News, thus discourses concerning us, under the head of 
‘*United States Legal Journalism :’’ 


‘¢ Like the lean kine in Pharaoh’s dream, the Southern Law Review, which was 
only a bi-monthly, is eating up its contemporaries, which from their rank as 
monthlies may be likened to the fat kine. First, the American Law Review in 
the ‘Hub’ of the far north was gathered in, the devourer, however, taking the 
name of the devoured. Now, the Western Jurist, of Iowa, is absorbed and com- 
pletes a trinity. Our anthropophagous contemporary even hints at further 
engorgements. ‘ Perhaps the Montreal Legal News would like to open negotia- 
tions with us,’ is the insinuating style of our contemporary’s address. We feel 
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flattered, but we think not. We prefer the calm skies and sunny slopes of our 
native haunt, our regal mountain, to the cyclones, floods, and tornadoes of the 
far West — not to mention those little death-dealing instruments, which lie 
hidden in hip-pockets ready to be used against guileless editors who have more 
candor than complaisance. Seriously, however, we heartily congratulate our 
contemporary upon his prosperous—we won’t say ‘ bloated ’— appearance, 
There are three times as many good things as-ef old, and we may, as a far-away 
outsider —an Arctic bear or anything else you choose — say that the AMERICAN 
Law REVIEW, the Albany Law Journal, the Criminal Law Magazine, and one or 
two more, are a credit to the protession. There can be no doubt that the 
atmosphere of the law is all the clearer and purer for a good stamp of journal- 
ism. Editors sitting in their chairs may help to frighten away a great deal that 
is mean and sordid and pettifogging. And more than that,it is true to some 
extent that they hold, so to speak, the magic wand which vivifies the dry bones 
of the law, and imparts a savor to what would sometimes be as unpalatable, to 
borrow an old simile, as ‘ sawdust without butter.’ ” 


DIsBARRING AN ATTORNEY FOR IysuLtING a JupGE or Court. — In 
the case of People v. Green,! the Supreme Court of Colorado rendered 
a decision disbarring an attorney for the act of stopping a judge of one 
of the District Courts of that State while driving through the street 
with his daughter, a young lady, and addressing to him abusive, insult- 
ing and threatening language concerning his judicial action in a cause 
pending before him, wherein the lawyer was of counsel. The report 
states that he accused the judge of tyranny and oppression in the 
cause ; that it had been submitted to a prejudicial judge for trial; that 
he assailed the judge with vile epithets, and threatened to expose him 
by publishing said accusations in the newspapers. The Colorado Law 
Journal puts in a plea for the disbarred lawyer, and takes the ground 
that it is better that a judge should bear such outrages than that 
the perpetrator of them should be punished. It further intimates 
that the general feeling of the profession in Colorado is in favor of the 
view which it takes. If this is so (which we doubt), it is so much the 
worse for the legal profession in Colorado. The bar ought to behave 
itself respectfully towards the bench, and such an indecent attack upon 
a judge in the public streets is eminently calculated to break down and 
destroy the independence of the judiciary. It is to be observed that 
this was not a proceeding for contempt before the judge who had suf- 
fered the indignity, but an original proceeding against the perpetrator 
of it in the Supreme Court. It is still competent for the court to 
restore the attorney, whenever the lapse of time and his conduct shall 
justify it in doing so, in the exercise of a sound discretion. 


1 4Col, Rep. 478. 
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Va.ipity or Promissory Nores MADE ON SunpAay.—The Legal Adviser 
(Chicago) calls attention to the recent decision of the Supreme Court 
of Illinois upon this subject, in the following editorial: — 


“The Supreme Court of Illinois, in the case of Richmond v. Moore, filed June 
16, 1883,} held that Sunday contracts were valid. It appears that the St. 
Louis Court of Appeals filed an opinion on March 28, 1882, in Moore v. 
Clymer just reported in Vol. 12 of Missouri Appeal Reports, which anticipates 
the decision of our Supreme Court, in point of time, in holding that a promis- 
sory note made in Illinois on Sunday, in consideration of money loaned on that 
day, is not for that reason void under the statutes of this State nor at common 
law. Considering the fact that our Supreme Court had not spoken on this sub- 
ject, tt was a bold step for the St. Louis court, and which receives the approval 
of our Supreme Court by a later decision, without knowledge of the former. 
The opinion is an able review of the authorities and statutes of other States. 
We copy one portion of the opinion: ‘It thus appears that the weight of au- 
thoritative interpretation would unquestionably hold that the word “labor” in 
the Illinois statute has no reference to the making of a promissory note or other 
contract, unless perhaps the consideration be some work or labor to be performed 
on a Sunday.’ The contract in Richmond v. Moore? was a vessel contract. 
Of a such contract the Illinois court say: ‘Here there was nothing to disturb 
the peace and good order of society, which it is the primary purpose of the 
statute to prevent. Had this contract been made in such a manner as to disturb 
the peace and good order of society, or any portion of it, then a very different ques- 
tion would have been presented, but one which need noi be discussed here.’ Thus it 
will appear that both courts in the passage italicised above, suppose cases in 
which the Sunday statute might become operative by annulment of the contract. 
We are compelled to admit that the opinion of the St. Louis Court of Appeals 
is superior to the judgment of our own Supreme Court, both in learning and 
diction.” 


JUDGE PULLING AND THE OsHKOsH Bar Association. —The Hon. 
David T. Pulling, of Oshkosh, Wis., Judge of the Third Judicial Circuit 
of that State, has been the subject of charges,— we suppose that is 
what they are to be called,— preferred by the Bar Association of Osh- 
kosh. These charges conclude with the following remarkable language : — 
‘* 16. Finally, we repeat that we have no confidence in the honesty and 
integrity of Judge Pulling. Whether there is a good cause for such 
want of confidence is immaterial. It is sufficient that it exists. Whether 
proper or not, is not the question to be determined by the people.’’ 
This declaration is the coolest piece of impudence which we recol- 
lect having seen. If an association of lawyers can drive a judge from 
the bench whenever they choose to meet together and resolve that they 
have no confidence in his integrity, and that therefore he is bound to 
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resign whether their want of confidence is well or ill founded, then the 
independence of the judiciary is at an end. Judge Pulling has re- 
plied to these charges ; and, from what we have seen of the reply, he has 
left the Oshkosh Bar Association at a decided disadvantage. The 
judges in Wisconsin are not chosen by the bar, but they are elected by 
the people ; their office is a public trust, for which they are responsible, 
not alone to the bar, but to the whole people. Of course, a declaration 
by a body of lawyers that they have no confidence in the judge before 
whom they are compelled to appear, creates, primd facie, an inference 
against the judge, but when such declaration is accompanied by a state- 
ment that it is immaterial whether it is well or ill founded, it indicates 
that it probably originates in a spirit of recklessness or malignity. The 
presumption which it might otherwise create against the character of 
the judge is gone, and thereafter the presumption stands against the 


character of the lawyers who have the effrontery to sign such a docu- 
ment. 


Tue ‘ Hus’’ Acary. — Our friend, the Albany Law Journal, in refer- 
ring to our last issue, says: ‘‘The notes continue excellent. The 
American has swallowed not only the Western Jurist, but the Southern 
Law Review. We hope it will spare us the Central Law Journal. Not- 
withstanding the American’s assertion that Boston is not the ‘ Hub,’ 
we notice that, on the retirement of Mr. Murfree from the editorial 
management of the Central, he is succeeded by a Boston man, Mr. 
Elisha Greenhood.’’ Does our Albany brother mean to insinuate that 
when we imported our new editor we moved the ‘‘ Hub’”’ to St. Louis? 
If so, it is proof that the wild untutored children of the West are 
capable of rising above narrow prejudices, and of availing themselves 
of talent wherever they can find it. Without joking, the new editor of 
the Central is putting new life into the old concern, and whipping it for- 
ward to the head of the procession. We predict that he will become a 
popular editor. We hanker after each number of his paper before its 
issue, to see what he is going to say next. We assume that human 
nature is pretty much the same the world over, at least throughout the 
West, and that this hankering exists on the part of other readers as well 
as ourselves. It will increase his subscription list, and possibly elect 
him to Congress. Right here let us put our arm tenderly around the 
neck of our Albany brother and draw his ear close to our mouth and 
whisper therein a secret, which is, that every one of our Western law 
schools is not merely provided with a law library, but also with a gym- 
nasium and shooting gallery, in which those necessary parts of a legal 
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education which are so sadly neglected in the East, are perfected. We 
enjoy reading the Albany almost as much as the Central. Our Albany 
brother is progressive. He pleads earnestly for the codification of the 
common law; and now we notice that he has joined hands with Sister 
Bradwell in advocating the right of women to be admitted to the bar. 
He says: ‘‘ It may be that a woman, under existing laws, is not a com- 
petent attorney; ifso, the sooner such ridiculous laws are repealed the 
better.’”” Having assisted in putting the judges of the New York 
Court of Appeals into female attire, it is quite consistent that our 
Albany brother should now take up the cudgel in behalf of the right of 
the enslaved sisterhood to earn their living by practicing at the bar. 


Dums Wrrnesses. —We have just come across a decision of the 
Supreme Court of Vermont, in the case of Quinn v. Hulbert, where, 
according to the report, Redfield, J., said: — 

‘* The plaintiff was allowed to testify against the objection of the 
defendant. By some infirmity of the vocal organs he was bereft of 
the power of speech. He could not explain any proposition, but only 
assent or dissent in answer to a direct question by a nod or shake of 
the head. And when asked who owned the goods, he would touch his 
person to indicate that he was the owner. The defendant claimed that, 
as he was deprived of the substantial benefit of a cross-examination of 
plaintiff, he ought not to be admitted as a witness; and if admitted to 
testify, his inability to explain the transaction and its incidents in cross- 
examination should be weighed by the jury as affecting the credit of 
the witness. The court declined so to instruct the jury. The witness 
was dumb; and at common law would not be probably admitted to 
testify. Modern education has done much to give this unfortunate 
class of persons the capacity to convey ideas, —in many cases with 
marvelous facility and exactness, by signs and symbols, and such per- 
sons are now proper and legal witnesses. The plaintiff was uneducated 
in the use of signs, and his capacity to convey his ideas very circum- 
scribed and limited. But the tendency of modern times is to allow all 
persons that have knowledge of matters in litigation, and capacity to 
throw light upon them, whether interested or otherwise, Jews, Turks, 
and Infidels, and allow the jury to consider their relation to the case, 
and condition, as affecting their credit. We think the plaintiff was a 
legal witness; but the court should have complied with defendant’s 
request and called the attention of the jury to the plaintiff’s peculiar 
disability, as affecting the weight of his testimony.”’ 
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Divorces Ostarxep By Forcery.—A new wrinkle has been discoy- 
ered in the business of obtaining divorces without publicity. Under 
the procedure which exists in the State of New York, it is well known 
that a large portion of the conduct of the case takes place out of court 
upon orders or rules obtained in the clerk’s office. This system has 
rendered possible the following remarkable operations in the divorce 
business, which we find stated in the Albany Law Journal : — 


“The place where ‘divorces obtained without publicity’ were manufactured 
has just been discovered. It was in Brooklyn, a deputy in the Kings County 
clerk’s office being the head and front of the business. This gentleman fur- 
nished court referee, evidence and decree, so that those who employed him or 
one of his associates procured what they were after, in most cases, without the 
slightest suspicion or publicity. But a lady in Boston, against whom her hus- 
band had procured one of these decrees, made inquiry in the Kings County 
clerk’s office if everything was ‘all straight and legal,’ when it was ascertained 
that, while the document she possessed was in form correct, both the signature 
of the clerk and the seal of county were forged. This led to further investi- 
gation, which turned up numerous forged orders,showing that the business has 
been quite thriving. In some instances the decree was the only paper prepared, 
but in most cases the entire procedure of a divorce suit was simulated. The 
modus operandi was this: One A. sought a divorce from his wife. One of the 
conspirators prepared the proper papers for service. When a sufficient time 
had elapsed upon papers showing service, another appointed a referee who 
heard manufactured testimony, and made a report in favor of a decree which 
was, in form, duly granted by the court. Signatures and seals were forged 
as required. In such instances papers would be filed in the clerk’s office, and 
the records of the court in Brooklyn show that many divorces have been thus 
obtained. The procedure was aot in each case the same, a variation being 
made to meet the different residences of the parties. It is probable that occa- 
sionally a genuine order was obtained; but the fact that one day’s search in the 
clerk’s office revealed over fifty forged orders indicates that these parties gave 


the judges very little trouble. It also reveals the extent to which this 
business has been carried.” 


Tuey Went anv Dip Ir. — The judges of the New York Court of Ap- 
peals were so weak as to adopt the suggestion of the Bar Association 
of that State, and put on gowns. It remains to be seen whether the 
politicians who nominate the judges, and the people who elect them by 
an universal suffrage, will take kindly to the innovation. Our friend, 
the Montreal Legal News, does us the credit to ascribe our opposition 
to this movement to our ‘‘ well-known horror of dudism.’’ That is ex- 
actly the ground of our opposition to it. It is a retrogression toward 
the gewgawism of the Middle Ages. It is necessary for soldiers, po- 
licemen, firemen, and others exercising like public employments, in 
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circumstances which require them to mingle with the public, to wear 
some sort of uniform to distinguish their offices. «But when judges 
occupy their seats upon the bench, they need no such marks of distinc- 
tion. The seats which they occupy indicate the offices which they 
fill. We regret to see that the fever in favor of putting judges in gowns 
has also attacked Philadelphia. The Law Association of that city has 
before it for consideration resolutions requesting the judges to enrobe 
themselves. We suppose the thing will spread as a sort of epizootic, 
until the next election strikes it, and that will have a very quieting 
effect upon it. We must not omit to notice what our esteemed contem- 
porary, the Chicago Legal News, has to say upon the question : — 


«“‘ We are astonished that such a proposition should emanate from a State that 
has abolished the common law practice, be presented by the leading Bar Asso- 
ciation in the Union, and be advocated by the great law reformer, David Dud- 
ley Field. Who ever heard of judges in a code State sitting in gowns? Mr. 
Field says Marshall, Story, and Nelson wore gowns, and therefore he asks the 
judges of the Court of Appeals to wear them. Moses, the greatest law-giver 
and judge Israel ever had, wore sandals and carried a rod. Is that any reason 
the judges of the Court of Appeals should wear sandals and carry a rod of 
authority? If a gown is necessary to the dignity of a republican judge, why 
not make him more dignified by aping the ‘ guinea swell,’ and the judge of the 
royal courts of London by adding a powdered wig? We wonder Mr. Field did 
not say, Marshall had his gown, but Lord Mansfield had his wig and gown, and 
therefore Mansfield was more dignified, and his decisions entitled to more re- 
spect than those of Marshall.” 


Repvcriox IN THE Price or Virersia Revorts. —It seems that there 
is likely to be a reduction in the price of the Virginia Reports which 
has formerly ruled so high as to preclude many law book buyers from 


purchasing them. It was stated in a late number of the Virginia Law 
Journal that:— . 


‘* A bill has been introduced in the Legislature by Senator Edmonds author- 
izing the State Librarian to sell to any practicing attorney certain of the Vir- 
ginia Reports at the uniform price of $1.50 per volume. The reports named 
are Gilmer’s, Randolph’s, Leigh’s, Robinson’s, and Grattan’s. We were sur- 
prised to learn that of these five reports there are thirteen thousand three hundred 
and sixty volumes on hand, which are even worse than useless to the State, since 
they take up a great deal of needed room. They have accumulated under the 
embargo of $6.00 per volume, and there is no possibility that there will ever be 
any sale for them at anything like that price. On the other hand, they will sell 
very readily at the price proposed, and the benefit to the State will be very ma- 
terial. This is a good bill, and, looking to the interests of the State alone, it 
ought to pass, and no doubt will. And there ought to be an act providing for the 
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publication. 


mous profit upon these books, the immediate result of which is to levy a severe 
tax upon one class of its citizens, and which may ultimately have a very apprecia- 
ble effect upon the administration of its laws. It may be well to take a lesson 
from experience; as these volumes have accumulated in the past so are they 
certain to do in the future, for the bar is not growing richer, but poorer. There 
may be some significance in the fact that of 33 Gratt. there are 433 copies on 
hand.”’ 

It is to be hoped that this bill will become a law. The Virginia Re- 
ports, particularly those of Grattan, are very good reports. The Court 
of Appeals of Virginia has been for many years one of the best courts 
of the country ; and among the courts of the Southern States it was one 
of the few, perhaps the only one, which did not deteriorate under the 
influence of the war and the reconstruction acts. We believe it may 
be fairly said that the Court of Appeals of Virginia has, notwithstand- 
ing its high character, failed to exercise its proper influence in shaping 
the jurisprudence of the country, for no other reason than that its re- 


ports have been kept at a price so high as to keep them out of the well 
filled private libraries of other States. 


Tue Vatue or Oatns. — We find the following in the Albany Law 
Journal ; — 


‘* Sir John Mellor does not believe in oaths, and declares that he is ‘ profoundly 
convinced by a long judicial experience of the general worthlessness of oaths, 
especially in cases in which their falsity cannot be tested by cross-examination, 
or be criminally punished,’ and that, therefore, he ‘has become an advocate for 
the abolition of oaths as a test of truth.’ Bentham and Pothier were of the like 
opinion. The latter said: ‘A man of integrity does not require the obligation of 
an oath to prevent his demanding what is not due to him, and a dishonest man 
is not afraid of incurring the guilt of perjury. In the exercise of my profession 
for more than forty years I have not more than twice known a party restrained 
by the sanctity of the oath from persisting in what he had before asserted.’ All 
this is chimerical. Unless it is conceded that oaths induce perjury, they must 
be useful at least as a profession that the witness is telling the truth, and 
recognizes the solemnity of his situation. But oaths tend to make truthful men 
careful, moderate, andcandid, however ineffectual they may be with dishonest 


men.” 

The difficulty which surrounds the question lies deeper than the criti- 
cism of the Albany Law Journal. Itis that bigotry and intolerance 
have excluded from the witness stand a great many honorable and con- 
scientious men, in whose minds an oath as administered amounts to no 


sale of the reports as they are issued, at such a price as will cover the cost of 
There is no reason why the State should demand such an enor- 
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more than a declaration that the witness will tell the truth; and thereby 
the cause of justice is deprived of their testimony, and they themselves 
are denied the privilege of vindicating their rights by their own testi- 
mony, which privilege is accorded to the most superstitious and dishon- 
est believer who is willing to take an oath. Take, for instance, such a 
state of the law as exists in Pennsylvania, unless it has been recently 
repealed. A judge in Philadelphia adopted a rule of excluding a wit- 
ness on the ground of a want of religious belief, which rule would 
exclude a judge of long service on the Federal bench, whom we happen 
to know, and admit to the witness stand the most ignorant and depraved 
negro that can be found on the deck of a Mississippi steamboat. When 
Garibaldi died, and his red shirt was taken off, there were found upon 
his body the scars of thirteen wounds, every one of which had been 
received in fighting battles for the rights of man. The laws of England, 
of Canada, and of Pennsylvania, would have excluded that man from 
the witness stand, and would, at the same time, have admitted to the 
witness stand the most depraved scoundrel that had ever been turned 
out of a penitentiary. Such laws are a reproach to the age in which we 
live. 


Map asout Lawyers. — Mr. Croly, formerly editor of the New York 
World, enjoys a great rush of blood tothe head. His feelings are hurt 
whenever he thinks of lawyers. In an article in John Swinton’s Paper 
(whatever that is), he thus unbosoms himself :— 

‘One class, not over ten thousand in number throughout the United States, 
furnishes all our rulers, law makers and judges; that is to say, the second-class 
lawyer furnishes nearly all our Presidents, Cabinet Secretaries, Governors, 
Mayors, Congressmen, legislators and members of local governmental boards. I 
say second-class lawyers advisedly, for first-class lawyers can make more money 
in their plundering profession than in holding offices. The lawyer caste in this 
country makes all our laws, expounds them from the bench, and enforces them 
in executive offices. The lawyer is supreme everywhere, even in so-called 
reform organizations. Scarcely a newspaper in the country but what some 
lawyer has more to say than its managing editor.”’ 


It is really too bad that the 70,000 lawyers in the United States 
should so tyrannize over the 10,000,000 voters as to oblige the latter to 
select the principal officers of the Government, whose duty it is to make, 
interpret, and administer the laws, from the only class of men who 
understand what the laws are. Itis a great cruelty that the few should 
thus tyrannize over the many. It is also too bad that the lawyers should 
monoplize the business of the editors, and bully the latter into allowing 
them to have more to do with editing their newspapers than themselves. 
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The New York World, which, to use the expressive language of the 
Supreme Court of the United States, was ‘‘ run into the ground”’ under 
the management of Mr. Croly and his associates, has become a live and 
flourishing sheet under the administration of a St. Louis lawyer. This 
lawyer never, it is true, enjoyed any very great triumphs in the coutts of 
justice in Missouri, but he did help to make our present excellent con- 
stitution, and in that and in rejuvenating the New York World, it would 
seem that he has committed two unpardonable sins. No wonder Mr, 
Croly hates lawyers. Those members of the ‘‘ lawyer class’? who en- 
joy the exclusive privilege of expounding the laws from the bench, 
enjoy, in all important cases, the advantage of having the matter pre- 
viously expounded by the editors. It must be a poor lawyer, indeed, 
who can not decide a complicated case, exciting great public interest, 
after it has been thoroughly tried in the newspapers, and after such 


learned and temperate writers as Mr. -Croly have informed him how to 
decide it. 


Maena Cnarta. — The following account of this original draft of 
Magna Charta has been going the rounds of the public press for some 


time. We do not know who its author is, and in what publication it 
first appeared, we are unable to state: — 


‘“‘ This great charter —the ‘Charter of Liberties of the English People,’ as 
it was called—was in fact a careful revision and reproduction of the old 
Anglo-Saxon principles and tenets of governments which had been suppressed 
by the Norman conquerors and their immediate successors. But never mind 
that. Suffice it to say it was a grant forever, from the king to the people, of 
the rights of liberty and life. After it had become known that the king (John) 
would at length sign it, the charter was drawn up on parchment with great 
care, the most expert scriveners having been engaged to perform the engross- 
ing, and when it had been completed it was taken to the royal presence, where 
the signing was done. One of the largest sheets or skins of vellum to be pro- 
cured had been put to the use, and there was room on the margin for the signa- 
tures of the king and all the great barons, besides the affixing of their 
seals. A grand celebration, followed the consummation of the work, after 
which knowledge of the great charter and its provisions was given to the peo- 
ple at large, to which end a copy was made, duly attested, for each and every 
county in the kingdom. And mind you, this document was voluminous. Noth- 
ing which those old liberty demanding barons could think of had been for- 
gotten. There were more than fifty separate sections, and many of those 
sections contained each a volume in itself. Well, copies were made from the 
original, and then copies were made from copies; and not only were copies of 
the charter sent to proper officers throughout the realm, but many of the barons 
had copies for themselves. The original draft—the grand document of all, 


the one parent of all copies — was laid away so carefully that no one could find 
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it. However, that generation did not care so much about it. The attested 
copies were good enough. But succeeding generations were anxious 
to see the original Magna Charta, the document whereunto was affixed 
the signature and seal of John Lackland, and on which, too, the stout old barons had 
put their hands, either to write their names or to make their marks. But it was 
not to be found. The eager ones searched high andlow, far and near, but with- 
out avail. It was believed at length that the great original had been unfortunately 
destroyed. And so the matter rested for along, long time, as we shall see. 
The great charter was made in the beginning of the thirteenth century. Earlyin 
the seventeenth century — 400 years later — Sir Robert Cotton, the celebrated 
antiquary, chanced one day to have his attention attracted to a curious look- 
ing piece of parchment, its margin thickly armed with broad seals, which a 
tailor had laid out upon his board, just ready to cut it up in measures. He 
sprang forward and held the workman’s hand; when lo and behold? there lay 
the true Magna Charta! —the great original, with its signatures and its seals all 
intact. The tailor said he had obtained it with a lot of of old papers that he 
had purchased of a man who had recently rented a suite of apartments which 
had, in olden times, been occupied by a firm of scriveners. Sir Robert bought 
the precious document for a trifling sum.”’ 


Rigut OF THE ACCUSED TO MAKE A STATEMENT THROUGH His CoUNSEL.— 
Notwithstanding the fact that judicial opinion in England seems to 
be to the contrary, it seems that a rule which forbids the prisoner’s 
counsel to make such a statement to the jury as the prisoner himself 
might make if defending himself in person, is entirely indefensible upon 
principle. The very idea of allowing a prisoner to appear by counsel 
is to allow him the privilege of saying, through the mouth of a person 
learned in the law and trained in forensic speaking, what he would be 
allowed to say for himself, if he possessed the requisite knowledge and 
skill. The matter was deemed of so much importance that the Morning 
Post (London), for December 4th, discussed it in a judicious editorial, 
from which we make the following extract : — 

‘‘It may be presumption on our part to say so, but, in our humble judgment, 
the question does not admit of serious argument, and must be decided in favor of 
the right of counsel to submit to the jury whatever defence it would be compe- 
tent for the prisoner himself to make. And this must become easily apparent if 
we glance at the history of our criminal procedure. In the sixteenth, and far 
into the seventeenth centuries, prisoners were not only undefended by counsel, 
but were debarred from the privilege of calling witnesses on their behalf. A 
trial for fetony three centuries ago was little better than an altercation between 
the prisoner at the bar and the witnesses examined against him, the averments 
of the latter being met by the denials of the former; and as soon as the list of 
witnesses was exhausted the presiding judge in a few brief sentences called on 
the jury to deliver their verdict. Afterward the practice arose of allowing the 
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prisoner to call witnesses, but they were not examined on oath in order to avoid 
the risk of perjury being committed, which must have been the case on the one 
side or other if the evidence was conflicting. During this period the prisoner 
could tell his story and his unsworn witnesses could support his case, but the 
only strict legal evidence was that submitted by the sworn witnesses for the 
Crown. At length the time came when the terror of perjury ceased to operate, 
or the judge got used to it, though it was all on the one side, and a prisoner’s 
witnesses were allowed to be sworn. Before this immense stride was taken the 
practice arose — such was the overflowing mercy of our laws— of allowing pris- 
oners the assistance of counsel, but only to the extent of arguing questions of 
law, of which, notwithstanding the well-known maxim, they might possibly be 
ignorant. Atlast the editice was crowned, and counsel were allowed to defend pris- 
oners on all points both of law and of fact, and to exercise all their forensic ability 
to secure their acquittal. Now itappears tous that the only question is whether, 
at this last stage, it was intended to extend or to curtail a prisoner’s privileges. 
This, however, can admit of butone answer. The advocate becomes the spokes- 
man of the prisoner, and unless he be entitled to say all that the prisoner might 
say his aid would in many cases be delusive or even fatal to his unfortunate 
client. If A. stops B. to rob him on the highway, and B. kills A., there being no 
witnesses, how is it possible for B. to rebut the legal presumption that he has 
feloniously slain A., save by his own version of the affair, and why should he, if 
he employs counsel, be precluded from setting up his own available defence? 
It is to us incomprehensible how two opinions can exist on the matter. The ob- 
jection that a statement should not be made to a jury unless supported by evi- 
dence, if valid against a counsel should be valid against a prisoner, which it 
confessedly is not. Ina word, if in any single particular a prisoner was placed 
ata disadvantage by having the assistance of counsel a serious blow would be 
struck, not only to the principles of the Bar, but to the liberty of the subject.” 


The subject is not of much practical importance in America, because 
now, in all the American courts, both State and Federal, it is believed, 
the prisoner has the right to go upon the witness stand and testify in 
his own behalf. The New York Daily Register, referring to this sub- 
ject, has raked up a precedent from the second volume of ‘*‘ Edmund’s 
Select Cases,’’ just published: ‘‘ The case we refer to is People v. 
Lopez, tried in 1851, in the New York Oyer and Terminer, before 
Judge Edmunds and two Aldermen. The prisoner, indicted for mur- 
der, was a Spaniard. The report says: ‘After his arrest the prisoner 
was waited upon by some of his countrymen, who offered him their 
assistance, and raised money for his trial. They had asked from him 
an account of the affair, which the District Attorney objected to being 
received in evidence. But, as the prisoner could not speak English, the 
court received it, not as evidence, but as his account of the transaction, 
which he had a right to give, either personally, by his counsel, or 
through a friend or agent acting for him.’ There is no other expres- 
sion of opinion on the subject.”’ 
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DecLINE OF PROFESSIONAL Morats.—From the complaints in the 
English and Canadian law journals, we infer that competition and 
hunger are having a deleterious effect upon the morals of the legal pro- 
fession in those countries. The Law Journal (London), winds up a 
short editorial on the subject in these words: ‘* Professional opinion of 
late has become degradingly callous to what were once the unpardonable 
sins of ‘ touting’ and ‘hugging.’’’ We have lived until now without 
discovering the meaning of this last unique word, by which the English 
lawyers describe offensive and unprofessional condnct; but at last 
the light has dawned upon us through the columns of the Kentucky Law 
Reporter, the learned editor of which answers a correspondent as 
follows : — 

“The remark which you attribute to Lord Brougham was made by Lord 
Campbell, in his life of Lord Lyndhurst. He says there are only four ways of 
rising at the bar. 1. By huggery, which is the English for our boot-licking. 
2. By writing a book, as did Lord Tenterden (Abbott on Shipping), and Baron 
Park (on Insurance). 3. By quarter sessions. 4. By a miracle, which consists 
in the opportunity of, and the ability to make a great speech in a great cause. 


To our mystified understanding the definition is not made very clear 
by using as a synonym the compound word boot-licking. We suspect, 
however, that ‘‘ boot-licking ’’ is the same as ‘* foot-licking ;’’ and by 


going to that universal compendium of knowledge, the complete works 
of W. Shakespeare, one can learn the meaning of the Jatter term. 


“Caliban. Pr’ythee, my king, be quiet, seest thou here: — 
‘This is the mouth of the cell; no noise and enter; 
‘Do that good mischief, which may make this island 
‘Thine own forever, and I, thy Caliban, 
‘For aye thy foot-licker.”’ 
Tempest, Act IV., Scene 1. 


It seems that in addition to these, another offense against professional 
morals of such frequent occurence as to have been denounced by stat- 
ute both in England and in Canada, is the lending by a solicitor of his 
name to one not qualified as such. The Canadian statute is as fol- 
lows : — 


‘‘In case an attorney, willfully and knowingly, acts as the professional agent, 
or bartner of any person not qualified to act as an attorney, or suffers his name 
to be used in any such agency or partnership, on account of any unqualified 
person, or sends any process to such person, or does any other act to enable 
such person to practice in any respect as an attorney, knowing him not to be 
duly qualified, and in case complaint be made thereof in a summary manner to 
the benchers, and proof be made thereof upon oath to the satisfaction of the 
‘said benchers, the attorney so offending may, in the discretion of the benchers, 
be struck off the roll, and disabled from pratticing as such attorney, and the 
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Court of Queen’s Bench may commit such unqualified person to any common 
gaol or prison as for contempt, for any period not exceeding one year.”’ 


Concerning this statute the Manitoba Law Journal says: — 


“A similar statute in England is rigidly enforced, as may be seen by reference 
to the English Law Journal for December 1, 1883.1 The sentences in the 
cases there reported were not too severe. The attorneys were struck off 
the rolls, and the ‘unqualitied persons’ sent to prison for six months. Lord 
Coleridge said that, ‘a greater misconduct can hardly be committed by any 
solicitor than to lend his name to an unqualified person to enable him to act as 
a solicitor in any action or suit. Any one can see that that is about as grave an 
offense as a solicitor can possibly commit.’ The existence of this statute 
seems to be either unknown or it is regarded as repealed. Acting for Ontario 
attorneys (who are ‘unqualified persons,’ so far as we are concerned), upon 
agency terms, is as much a breach of this statute as allowing a student, resid- 
ing in one town, to practice under the name of an attorney residing in another.” 


. 


INTERFERENCE OF THE FEDERAL JUDICIARY IN Marrers oF State 
Poice. — Our efforts to bring this subject to the attention of the legal 
profession have begun to produce unexpected results in unexpected 
quarters. The Georgetown (Colorado) Courier, of January 31st, con- 


tains the following editorial under the caption of ‘‘ The Gambler’s 
Friend: ’’ — 


“This opportune individual seems to be Judge Deady, of the United States Dis- 
trict Court, in Oregon. A Chinaman was arrested by the chief of police of Port- 
land, for violation of the city ordinance against gambling, a complaint having 
been regularly made, and a warrant issued by the police judge, as is done here 
in Georgetown. The prisoner was taken before Judge Deady upon a writ 
of habeas corpus, and discharged, because the city ordinance under which he 
was arrested was illegal and void. The learned judge held that while the city 
had authority to ‘suppress’ gambling, it had no power to punish it. How the 
offense could be suppressed except by punishing the offender, his Honor did 
not pause to explain. His opinion is of great interest to our citizens, and will 
be found at length in the Criminal Law Magazine for January.* It interests us 
because, under the same reasoning, Judge Hallett can bring any Georgetown 
gambler, arrested by our city marshal, before him on habeas corpus, and dis- 
charge him. Our State laws, like those of Oregon, define and punish gambling 
in its various forms. Our city charter authorizes the city to ‘ prohibit gam- 
bling,’ but confers no power to ‘punish.’ Another suggestion arises in this 
connection, and that is, whether or not Judge Deady has not usurped authority 
in thus assuming to pass upon the validity of a city ordinance, enacted by 
virtue of State legislation, and reviewable, if illegal, in the State courts. 
Judge Deady claims the right, under the fourteenth amendment, forbidding 
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any one to be imprisoned ‘ without due process of law.’ But it seems rather 
strange to us laymen that United States judges, who were supposed to be cre- 
ated solely to pass upon questions arising under the constitution, laws, and 
treaties of the United States, should have the right under the above amend- 
ment, or any other, to determine also questions of purely local concern, over 

which the State alone, under whose laws the questions arise, would seem to 

have jurisdiction. If Judge Deady can thus discharge a prisoner held under 

one city or State law, we cannot see what is to prevent him from examining 

into all our city and State legislation, and turning loose all prisoners held 

under any of these laws which do not happen to suit him. In other words, we 

might as well do away with our State courts altogether. The last AMERICAN 

Law REviEew! protests nobly against any such assumption of power, and we 

believe Judge Hallett, of the Colorado District, would hesitate long before he i 
arrogated to his court the right of supplanting our State judiciary, and himself ; 
decide who could and who could not be held for violation of city and State 

laws. Perhaps, however, the protection of Chinese gamblers has been specially 

entrusted by some almond-eyed joss-god to the United States district judge 

of Oregon.”’ 


This called forth a lengthy reply from I. H. Shepherd, Esq., in the 
edition of the same paper of February 14th, in which he very justly 
points out that, in so far as the above editorial charges Judge Deady 
with being a friend of gamblers, it does him great injustice. Of course, 
Judge Deady, in deciding the Chinese case of Ex parte Lee Tong,* 
merely administered the law as he understood it. He is an able, 
learned, and upright judge, and is not a friend of gamblers or of any 
other class of law-breakers; but he makes the mistake that a good 
many other Federal judges have made since the war, of supposing that 
he exercises a general superintending jurisdiction over the authorities 
of the State in which he holds his court, including its Governor and its 
Supreme Court,—a mistake, by the way, which the Supreme Court of 
the United States is correcting as fast as it gets hold of cases which 
enable it to do so. 


A New Law Scnoor.—A_ promising law school has lately been 
founded at Halifax, N. S. It owes its origin to the munificence of 
George Munro, of New York, who donated $40,000 to the founding of 
itas a department of the University of Dalhousie. The founders of the 
school appear to have spared no effort to make it the most successful 
law school in Canada. Already it has fifty students and a library of 
some three thousand volumes, some of which, however, are duplicates, 
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which are to be exchanged with other American and Canada libraries. The 
school occupies the large rooms in the High school on Brunswick Street, 
that to the right being devoted to a lecture and recitation-room, and that 
to the left to the library and reading-room. The Principal of the school is 
Richard C. Weldon, Esq., who, also, fills the George Munro chair of 
constitutional and international law. He is but thirty-five years of age, 
but has had large experience as an instructor. He appears to be a gen- 
tleman of vigor and energy, and it will conduce to the success of the 
school that so young a man is at its head. Another lecturer of great 
popularity is the Hon. J. S. D. Thompson, a member of the Supreme 
Court of Nova Scotia. He is but thirty-nine years of age. Another 
earnest lecturer and worker in behalf of the school is the Hon. S. L. 
Shannon, Q. C., D. C. L. He brings to his work the ripe experience 
which is implied in the statement that he is sixty-five years of age ‘and 
has been a member of the bar for forty-four years. He is Judge of 
Probate for Halifax. With him is associated, as a lecturer on realestate, 
James Thompson, Q. C., sixty-eight years of age, who enjoys a very 
large practice in that department of the law. Another lecturer, Joseph 
Russell, Esq., is a young man, and enjoys the distinction of being a 
good short-hand writer, so good that he is able to make verbatim reports 
of speeches, an accomplishment not at all mean or to be despised. He 
has been reporter of the Supreme Court of Nova Scotia and of the pro- 
vineial legislature. He is recorder of Dartmouth and secretary to the 
committee for revising the statutes. He is a forcible and fearless 
writer, and a clear and vigorous lecturer. John Thomas Bulmer, Esq., is 
the librarian of the institution. From a sketch of him in a Halifax 
newspaper, we infer that he is the right man in the right place ; for he 
is described as a persistent agitator and a great book collector. Wal- 
lace Graham, Esq., lecturer on commercial law, is a lawyer in full prac- 
tice and one of the commissioners for codifying the laws of the Domin- 
ion of Canada. John Young Payzant, Esq., likewise a lawyer in full 
practice, is lecturer on the law of torts. Robert Sedgwick, Q. C., a 
rising young lawyer, is the lecturer on equity jurisprudence. Altogether 
this appears to be a strong faculty. There are attending this law school 
two graduates and three general students of the Harvard Law School. 
There is no reason in the nature of things why the elements of a good 
legal education should not be well acquired by an American student in 
such aschool. The systems of common law and equity are the same in 
both countries ; and the most that a law school can do, or professes to do, 
is to indoctrinate students in the leading principles of jurisprudence. We 
know of no place on the continent that affords more charms for student 
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life than Halifax. It is situated on a narrow bay extending twelve 
miles inland from the ocean, with an island at the outlet which com- 
pletely breaks and shuts out the heavy seas of the Atlantic; so that it 
affords a glassy sheet of water (or of ice) surrounded by sloping moun- 
tain sides presenting unrivaled facilities for swimming, boating and 
skating. ‘The society of Halifax is charming and is varied by the pres- 
ence of a garrison of some two or three thousand British troops (the 
only one in Canada), and by the fact that a number of naval vessels of 
different nations, and a large number of merchant ships, are always at 
anchor in the harbor. 


GovuLtp on Waters. —In our notice of this very able work, in our 
last issue, we inadvertently omitted to state that a very considerable 
part of the treatise, —the concluding portion, — which discusses the 
subjects treated of, so far as they present themselves in the law of pro- 
cedure and of remedies, was written by Merritt Starr, Esq., of the 
Chicago bar. In his treatment of the subjects assigned to him, Mr. 
Starr has displayed great industry and very decided ability. And here 
let us say that the subject of procedure is frequently so interwoven 
with matters of substantive law, that it is indispensable to a good law 
book, on almost any subject, that certain subjects of procedure, so far 
as they relate specially to the particular subject, should be developed 
and discussed. Take, for instance, the subject of negligence; a work 
on the law of negligence, in order to be complete, would have to con- 
sider the question, on which the courts are much divided, of the burden 
of proof in respect of contributory negligence, — whether, on the one 
hand, the plaintiff, in order to place himself rectus in curid, must aver 
and prove that he himself was without fault, or whether the law will 
presume this, and cast upon the defendant the burden of averring and 
proving the contrary. So, in actions which spring out of negligent 
torts, a question which constantly arises relates to the principles upon 
which juries are authorized to assess the damages ; especially the instances 
in which damages may be given for physical and mental suffering, and in 
which exemplary damages may be given. Then, in the same actions 
certain technical questions of evidence frequently arise; for instance, 
where a traveler has been hurt by the fact of a sidewalk being out 
of repair, can he show in such an action that other portions of the 
sidewalk in the same town were at the same time out of repair? What 
is here said applies with especial force to a work which necessarily 
deals chiefly with rights in respect of one of the elements of nature; 
and we are glad to see that Mr. Starr has very thoroughly developed 
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the principles upon which courts of equity administer preventive relief 
by injunction in the case of invasions or deprivations of rights in respect 
of water. 

It is proper that we should add, while speaking of this book, that in 
what we said in our former issue we did not wish seriously to imply 
any lack of enterprise in any of the Eastern publishing houses in the 
fact that the book went West for a publisher. In all these cases there 
are matters of private history which, if known, would explain such a 
circumstance fully. It is manifest, however, to the profession that law 
books can be published as well in the West as in the East, and that as 
good books are published in the West as in the East. In fact, with 
modern means of intercommunication and of the rapid exchange of 
thought, American civilization refuses to be confined to any one section 
of the country, but rapidly diffuses itself. Men who are still young 
can remember when the city of San Francisco did not exist; and yet 
one of the most important legal works which has been published for 
some time has been issued by a publishing house in that city, and 
several very elaborate schemes of book-making gre going on there. 
Indeed, it is difficult to see how a house in New York or Boston can 
compete in the West with Western houses. Rents and the cost of 
living, salaries, and almost everything are so high in those cities that 
the net cost of producing and selling a law book must be much less in 


the West than there. It costs more than twice as much to live in New 
York city, it is believed, as in St. Louis. 


Tne Cororapo Bar Association held its first annual meeting at 
Denver on the 12th of June last. The meeting was called to order by 
Vincent D. Markham, the President, who delivered a very good address 
on the subject of ‘‘ Lawyers and Good Government.’’ He opened his 
address by alluding to Horace Greeley’s ill-founded hatred of lawyers, 
expressed in these words: ‘‘I hate lawyers. They do more mischief 
than their heads are worth. They cause disorder, demoralize every 
form of morality, and are the chief obstacles to good government.’’ 
Napoleon, the son of a lawyer, it might be added, hated lawyers; and 
yet, as Judge Markham pointed out, the celebrated Code which bears 
his name, which is known to have been entirely the work of lawyers, is 
the only institution which he has left behind; and as Martin, the French 
historian, said: ‘‘ New France may revise and correct, but can not 
replace it.’’ The Committee on Judicial Administration and Remedial 
' Procedure filed a report urging the necessity of amending the Code 
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of Procedure, but opposed the project of adopting entirely the Code 
of any other State. Judge Stone delivered a short extemporaneous 
address. A resolution introduced by Judge Amos Steck, recommend- 
ing the appointment of Hon. Moses Hallett to the place made vacant 
by the resignation of Hon. George W. McCrary, judge of the Eighth 
Federal Circuit, was adopted. The mover of the resolution, in speak- 
ing in favor of its adoption, used some plain language about the sala- 
ries paid to the Federal judges and their use of railroad passes. He 
said : — 

“The salaries of the United States judges were too small by far. They ought 
to be paid a sum which would enable them to be independent of the railroads. 
With the salaries paid judges, they were compelled to support themselves and 
their families and pay all their expenses in traveling from place to place. They 
were almost compelled to accept passes, and this left them somewhat in the 
power of the railroads. There was too much of that sort of thing going on 
nowadays, when a judge’s character should be as white as snow. He did not 
blame Judge McCrary for accepting a position offered him by a powerful and 
influential corporation, but it was to be regretted that such a man had to 


abandon all the honors of the judiciary because he did not receive a decent 
salary from the United States.” 


An interesting paper was read by Lucius M. Cuthbert on the ‘‘ Roman 
Law and its Influence on the Common Law;”’’ and another, by Lucius 
P. Marsh, on ‘* The Efficiency of Courts, and how Promoted.’’ The 
officers elected for the ensuing year are: President, William Teller ; 
Secretary, Charles C. Clement. It seems to us that every State 
Bar Association ought to be in some sense a library association, and 
that an effort ought to be made among these bodies, now become 
numerous, to exchange their proceedings with each other, which pro- 
ceedings ought to be kept by each association in its library, accessible 
to its members. If it is not practicable for these bodies to pay the 
expense of library rooms and of keeping up libraries, some arrange- 
ment might possibly be made by which their library could be made an 
adjunct of the State library, and the valuable transactions of different 
bodies of this kind preserved in this way entire in the library of each 
State. Indeed, it seems that very little effort is paid to the circulating 
of the proceedings of these bodies. We have not received those of 
several State Bar Associations which convened last year, whose pro- 
ceedings we reported in brief from such information as we could get 
from the secular papers and the local law journals. ‘The only reports 
of these meetings which we recall having received were those of the 
American Bar Association at Saratoga and the Missouri Bar Asso- 
ciation at Sweet Springs. 
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Testimony or Accusep Persons Criminat Cases. — It is well 
known that many of the law reforms in respect of civil procedure in- 
augurated in England by the Judicature Act of 1873, were antedated 
more than a quarter of a century by the New York Code of Civil Pro- 
cedure, and other codes modeled upon the same. In the reform of her 
criminal procedure England has been strikingly backward and conserva- 
tive. New trials are as yet unknown in criminal cases; and where a 
person accused of crime has been convicted, in plain violation of law 
or upon totally insufficient evidence, his only remedy is an application 
to the Home Secretary for a pardon. The writ of error in criminal 
cases is not a writ of right, but is a writ which is allowed as a mere 
matter of favor or grace, by the Crown in the exercise of the royal 
prerogative, which prerogative is exercised through the attorney-gen- 
eral by his fiat, and becomes a mere matter of discretion with that offi- 
cer. It has been, we believe, but about half a century that persons 
were allowed the full benefit of counsel in their defense, and they still 
are deprived of the privilege of testifying in their own behalf. The 
recent trial of O’Donnell illustrated a striking phase of the way men 
are railroaded to the gallows in that country. After the verdict had 
been delivered and sentence pronounced thereupon, O’ Donnell’s counsel 
vainly endeavored to find out who the jurymen were that tried him, in 
order that he might get some recommendation to mercy signed by them. 
He had to advertise for them through the newspapers! O’Donnell was 
not only not allowed to testify in his own behalf, he being the only liv- 
ing eye witness of the killing of Carey, but his counsel were not even 
allowed to make a statement of his understanding of the facts, not un- 
der oath, to the jury; and thereafter, it will be remembered, a very great 
discussion arose among the English bar and judges, or rather a discus- 
sion which had previously arisen was revived,—as to how the law 
stood in regard to the right of a prisoner, whose mouth was sealed from 
protecting his life by his own oath, to make an unsworn statement 
through his counsel giving his version of the facts. It was conceded 
that, in the olden time, when a person was denied the privilege of ap- 
pearing by counsel, and had to stand up against the brow-beating of 
the judge and king’s counsel, as Sir Walter Raleigh did, and defend 
himself as best he might, he was entitled to the privilege of giving his 
version of the affair. But this privilege was taken away from him as 
soon as he was allowed the right of counsel to examine his witnesses, 
to cross-examine the witnesses for the Crown, and to argue questions of 
fact in his behalf. Bills have been introduced in Parliament looking to 
the reform of this barbarism, in respect of allowing accused persons to 
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testify. One of these is that of the attorney-general, the principal 
clause of which is as follows: — 


“In any criminal proceeding an accused person, prisoner or defendant (each 
of whom is in this act referred to as a defendant), or the wife or husband of a 
defendant, may, if such defendant thinks fit, be called, sworn, examined, cross- 
examined and re-examined as an ordinary witness in the case.” 


The other is contained in what is known as the Criminal Court Code 
Bill, and is as follows: — 


“Every one accused of any indictable offense shall be a competent witness 
for himself or herself upon his or her trial for such offense, and the wife or 
husband, as the case may be, of every such accused person, shall be a com- 
petent witness with him or her upon such trial. Provided that no such person 
shall be liable to be called as a witness by the prosecutor, but every such wit- 
ness called and giving evidence on behalf of the accused shali be liable to be 
cross-examined like any other witness on any matter, although not arising out 
of his examination-in-chief. Provided that, and so far as the examination re- 
lates to the credit of the accused, the court may limit such examination to such 
extent as it thinks proper, although the proposed examination might be permis- 
sible in the case of any other witness.”’ 


Tue Decision or THE Iratian Court or Cassation, holding that the 
property of the Sacred Congregation of the Propaganda of the Faith, is 
liable to be converted into Italian rentes, has created a storm of indig- 
nation throughout the Catholic world. The Pope has issued a brief 
directing attention to it as a new persecution to the church, and Cardi- 
nal McClosky has lately published a solemn protest against it. As law- 
yers, we are more curious to know the legal grounds upon which the 
Italian court proceeded, than we are to know what Catholic ecclesiastics 
think about it. It appears that on the 7th of July, 1866, the Italian 
government enacted a law suppressing religious corporations. The 
first article reads as follows: ‘‘ Religious orders, corporations, and con- 
gregations, whether regular or secular, which enjoy community life and 
have an ecclesiastical character, are no longer recognized in the kingdom. 
The houses and establishments belonging to the aforesaid orders, cor- 
porations, or communities, are suppressed.’’ A later law, enacted on 
the 15th of August, 1867, provided that all the property of religious cor- 
porations should be turned into the national exchequer, without the 
power of being diverted into other channels, and that the interest, or 
net revenue merely, of the property thus appropriated by the exchequer, 
should, without the power of being diverted into other channels, revert 
to the original owners. The church regards this, and justly we think, 
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as an act of legal robbery, especially in its application to the property 
of the Congregation of the Propaganda, which has been created by the 
donations of pious individuals, and not by the contributions of the 
state. In other words, itis, unlike much of the property of the Catholic 
Church in the various states of Europe, not in any sense state property ; 
but it is in the fullest sense, as we should consider it in the United 
States, private property. In order to bring to our minds the effect of 
this legislation and of the recent decision, let us suppose that the Legis- 
lature of Missouri should enact that the college of the Christain Brothers 
in St. Louis should be taken possession of by the State of Missouri and 
sold, and the proceeds thereof invested in bonds of the State of Mis- 
souri, and that the interest merely should be paid to the incorporated 
society; or that it should be administered by officers of the State ap- 
pointed for that purpose, and that the net funds accruing from such 
administration, and no more, should be turned over to the members of the 
society. This would be regarded by all fair-minded men, without re- 
gard to their religious convictions, as an unparalleled outrage. Such a 
thing could not take plave under our Federal or any of our State consti- 
tutions. It would impair the obligation of the contract which was created 
between the State of Missouri and the society known as the Christian 
Brothers, when the Legislature incorporated that society; and hence, 
under the Dartmouth College decision, it would be in conflict with the 
constitution of the United States and void. It would also be a divesti- 
ture of property contrary to the law of the land, and without due process 
of law, in the sense of that portion of our State bill of rights which we 
have derived from Magna Charta; and in that regard there is scarcely a 
doubt that the judicial courts would declare it void. But, under the 
Italian law, we see no reason upon which, from a juridical standpoint it 
can be said that the decision of the Court of Cassation is wrong, or that 
it is any other decision than a bench of judges, having reference to the 
obligatory force of the act of the Legislature, and their official oaths, 
would be obliged to render. It is to be remembered that, except per- 
haps in the United States alone, the legislative power of the various 
States, civilized and uncivilized, is in theory omnipotent. Such is the 
power of the British Parliament, and such, the Supreme Court of the 
United States has recently held, is the power of the Legislature of the 
Dominion of Canada.! In countries other than the United States, if 
we are not misinformed, the Legislature is not subject to such constitu- 
tional restraints as those which are imposed upon our Legislatures, 
Federal and State, and the judicial courts have no power to declare 
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an act of the Legislature invalid. When the Legislature speaks, the . 
judicial courts have nothing to do but to interpret the law and give. 
effect to it in their judgments; and every ministerial officer of the State 
is bound under the obligation of his oath of office, to execute it without 
reference to his opinion of its merits or demerits, wherever its execution 
is required by the duties of his office. It is just, then, tosay that, how- 
ever unjust and oppressive the acts of the Italian Legislature above 
quoted may be, it seems that no blame can be attached to the Court of 
Cassation for the decision which it has recently rendered. 


Buyinc A Wire. —It seems that the old notion that wives are chat- 
tels which may be bartered or sold is not entirely eradicated in England. 
We are indebted to the Montreal Legal News for the following report of 
arecent English case: — 

“ Before Mr. Justice Denman, at the Liverpool Assizes, Betsy Wardle 
was charged with marrying George Chisnal at Eccleston bigamously, 
her former husband being alive. The case was a peculiar one. It was 
stated by the woman that as her first husband had sold her for a quart 
of beer, she thought she was at liberty to marry again. 

‘*His Lordship. That is not what she stated before the magistrate. She 
said then that he was idle and would not work. When she left him she 
took the child with her, and he said if she would let him have the child 
he would not trouble her any further. He added that he would sell her 
for a quart of beer. 

‘Prisoner. Please, your worship, he did so. (Laughter. ) 

‘*His Lordship. Is there anybody here who knows that? Yes, my 
Lord; Alice Roseby and Margaret Brown. 

‘His Lordship. Call Margaret Brown. 

‘*¢ Margaret Brown thereupon stepped into the box and was cross-exam- 
ined by his Lordship. She said she was present at the second marriage. 
She knew the first husband Wardle was alive; she was told that he had 
sold her for a quart of beer. 

‘*His Lordship. You believed it would be binding? Yes, sir. 

‘*His Lordship. And you thought it right she should marry again? 
She wished me to give her away, and I did so. (Laughter. ) 

‘*His Lordship. You helped her to commit bigamy. Take care you 
do not do it again, or you will get yourself into trouble. 

**Alice Roseby was next called, and said she saw Wardle drink one 
glass of the quart. 
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‘His Lordship. Who was the bargain made with? With George 
Chisnal. 

‘*His Lordship. I am not sure that you are not guilty of bigamy, or of 
being an accessory before the fact. You must not do this sort of thing 
again. People have no right to sell their wives for a quart of beer or 
anything else. (Laughter. ) 

‘* George Chisnal, the second husband, apparently just out of his teens, 
was the next witness called. 

‘His Lordship. How did you come to marry this woman? Witness 
(in the Lancashire vernacular): Hoo didawhat? (Laughter.) Ques- 
tion repeated — A bowt her! (Laughter. ) 

‘His Lordship. You are not fool enough to suppose you can buy an- 
other man’s wife? Oi. (Laughter.) 


‘*His Lordship. How much did you give for her? Sixpence. (Great 
laughter. ) , 

‘*His Lordship. You are as guilty as she is. You are an accessory 
before the fact to her committing bigamy. You have committed big- 
amy yourself. Everybody has committed bigamy in this case. 
(Laughter.) Go down. 

‘* The witness left the box with alacrity, but was immediately recalled 
by his Lordship, who asked him how long he had lived with the prisoner. 

‘* Witness. Going on for three years. 

‘*His Lordship. Do you want to take her back again? Awl keep her 
if you loike. (Laughter.) 

‘* His Lordship. You need not keep her if you do not want. She is 
Wardle’s wife. 

‘* Mr. Swift, addressing his lordship, said all he wished to say on behalf 
of this unfortunate woman was this: That she seemed to have met with 
a bad husband, in the first place, and an ignorant man in the second. 
He could only venture to hope that his lordship would not think ita 
case in which she ought to be punished — at least, not severely. 

‘* His Lordship directed that Wardle should be called, and this was 
done without eliciting any answer. 

‘* His Lordship (addressing the prisoner). It is absolutely necessary 
that I should pass some punishment upon you in order that people may 
understand that men have no more right to sell their wives than they 
have to sell other people’s wives, or to sell other people’s horses or 
cows, or anything of the kind. You cannot make that a legal transac- 
tion. So many of you seem to be ignorant of that, that it is necessary 
I should give you some punishment in order that you may understand 
it. It is not necessary that it should be long, but you must be impris- 
oned and kept to hard labor for one week.’’ 
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Krive’s Case AGatn.— The Ohio Law Journal in an editorial on the 
decision of the Supreme Court of the United States, in Kring v. Missouri,! 
alluded to the opinion of the majority of the court as evidence 
of what the law was ; and to the opinion of the minority, by Mr. Justice 
Matthews, as evidence of what the law ought to be. ‘The opinion of 
the majority, in its application to the real facts in Kring’s Case, is neither 
evidence of what the law was nor of what it ought to be. Kring’s whole 
maneuvering was simply a fraud upon justice. He was permitted to 
enter a plea of guilty of murder in the second degree, under a secret 
bargain with the prosecuting attorney, that he should be sentenced 
to but ten years’ imprisonment, from which the four or five years 
which he had lain in jail should be deducted. Now, the prosecuting 
attorney had no right to make a secret bargain with the prisoner which 
should bind the court. When the prisoner was called up for sentence, 
and this bargain was announced to the court, the court refused to ratify 
it, and gave Kring the option of withdrawing his plea and pleading to 
the indictment in chief, or of submitting to a sentence of twenty-five years 
imprisonment, which the court judged to be the proper sentence for the 
heinous murder which Kring had committed. Kring refused to do either, 
but insisted upon his void bargain with the prosecuting attorney. The 
court sentenced him to twenty-five years in the penitentiary. Thereafter, 
he filed a motion to set aside the judgment and sentence, and for leave 
to withdraw his plea of guilty of murder in the second degree, and to re- 
enter his original plea of not guilty of murder in the first degree. The 
court refused this, and he appealed. The Supreme Court of Missouri 
reversed the sentence, on the ground that he ought to have been allowed 
by the court to do what he refused to do, withdraw his plea and plead 
not guilty to the indictment.2_ When he got back to the Criminal Court, 
after this reversal, and was again arraigned under the indictment, he 
was asked by the court if he desired to withdraw his plea of guilty of 
murder in the second degree, and to re-enter his plea of not guilty of 
murder in the first degree, to which he replied: ‘‘ No, sir; I desire to 
withdraw no plea; I stand by the agreement made between the circuit 
attorney and myself.’’ To which one of his counsel added: ‘‘As it is 
entered in the record of this case."’ The court then said: ‘* You take 
the position that the agreement is valid, and that the court is bound to 
carry it out.’? Defendant’s counsel replied: ‘‘ Yes, sir. Defendant 
desires to stand by the plea of guilty of murder in the second degree, 
in order that the court may mete out sentence.’’ The court then asked 
the counsel what they would do with the motion and affidavits. Coun- 


1107 U. §. 221. ? State v. Kring, 71 Mo. 551. 


re 
of 
g 
t 
| 


296 NOTES. 
sel for defendant replied that these had subserved their purpose, and 
‘**do not cut any figure just now.’’ And counsel for defendant moved 
the court to sentence defendant, under his plea of guilty of murder in 
the second degree. The court directed this motion to be put in writing, 
Counsel for defendant then suggested orally that the court correct its 
sentence under the agreement. The court then directed the motion to 
permit the defendant to withdraw his plea of guilty of murder in the 
second degree, and to enter his original plea of not guilty to be put on 
the law docket, took the motion under advisement, and continued it, 
and, at the next term, sustained the motion. The prisoner was again 
asked whether he desired to withdraw the plea of guilty and plead not 
guilty; but declined to say anything further. The court then set aside 
the plea of guilty of murder in the second degree; and the prisoner, 
being arraigned on the indictment, stood mute; whereupon the court 
directed the plea of not guilty of murder in the first degree to be en- 
tered. It will be perceived from this that Kring went to the Supreme 
Court asking for a certain right, namely, the right to withdraw his plea 
of guilty of murder in the second degree, and to reinstate his plea to the 
indictment in chief. This right the Supreme Court, by its decision, gave 
him ; and when he got back to the Criminal Court he did not want what 
the Supreme Court had given him, but insisted on not having it. He re- 
fused to plead to the indictment in chief, but stood mute, and the court 
entered the plea of not guilty for him. Now, because the Supreme Court 
of Missouri gave him what he had asked for, what he had appealed for, 
and what he had delayed justice for three years in order to get, the 
Supreme Court of the United States reversed the judgment of the 
Supreme Court of Missouri which had affirmed a conviction of murder 
in the first degree, which took place under the succeeding trial. What- 
ever may be said for or against the views of the majority of the 
Supreme Court of the United States, as abstract propositions, the 
decision of the court in its application to the real facts of Kring’s case, 
will not bear serious examination. It simply had the effect of assisting 
Kring in perpetrating a fraud upon justice. It may or may not bea 
sound view of constitutional law that, where a man arraigned for mur- 
der enters a valid plea of guilty of murder in the second degree, 
which is set aside against his consent, he can not thereafter be put on 
trial for murder in the first degree. But where he, himself, procures 
it to be set aside, as did Kring, it stands as though it had never been 
made; and there never was a more palpable misapplication of a princi- 
ple in law than that involved in the judgment of the Supreme Court of 


1 11 Mo. App. 99. 
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the United States in this case. It is such law as this that produces such 
scenes as they have just witnessed in Cincinnati; and the judges who 
make such law cannot absolve themselves from responsibility for the 
consequences. 


Power OF THE LEGISLATURE OF CANADA TO RELEASE LIENS AND Im- 
park Vestep Ricuts. — The decision of the Italian Court of Cassation, 
to which we have just adverted, invading the proprietary rights of a 
society of the Catholic Church, finds its counterpart in an act of the 
Legislature of the Dominion of Canada, which, in the recent case of 
the Canada Southern Railroad v. Gebhard,! has received the sanction 
of the Supreme Court of the United States. The Canada act is not so 
flagrant a violation of proprietary rights as the Italian statute, but it 
nevertheless violates the fundamental principles of right. A Canada 
corporation, the Canada Southern Railway Company, had issued two 
series of bonds secured by a first and second mortgage upon its prop- 
erty. Finding itself embarrassed and unable to pay the interest on 
these bonds, it entered into a new scheme, with the approval of a 
majority of the bondholders, by which these bonds were to be converted 
into other bonds, bearing a lower rate of interest and secured by a first 
lien upon the property of the corporation, and also by a guarantee 
of an American corporation, the New York Central and Hudson River 
Railroad Company. This scheme was formally enacted by the Do- 
minion Parliament, in an act known as the ‘‘ Canada Southern Arrange- 
ment Act, 1878.’’ The fourth section of this act was as follows: — 

‘The scheme, subject to the conditions and provisos in this act contained, 
shall be deemed to have been assented to by all the holders of the original first 
mortgage bonds of the company secured by the said recited indenture of the 
fifteenth day of December, one thousand eight hundred and seventy, and of all 
coupons and bonds for interest thereon; and also by all the holders of the 
second mortgage bonds of the company secured by the said recited indenture 
of the fifteenth day of March, one thousand eight hundred and seventy-five, and 
of all coupons thereon; and also by all the shareholders of the Canada Southern 
Railway Company; and the hereinbefore recited arrangements shall be binding 
upon all the said holders of the first and second mortgage bonds and coupons, 


and bonds for interest thereon respectively, and upon all the shareholders of 
the company.”’ 


It thus appears that the Legislature of Canada undertook, against 
the will of the dissenting bondholders, to release the lien of the mort- 
gagees, by which their bonds had been secured, and to substitute 
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therefor another and different, and presumptively a less valuable 
security. Such legislation would be impossible in the United States, 
Wherever it has been attempted it has been overthrown by the judicia 
courts. Our bankruptcy and insolvency laws have never been permitted 
by the courts to go to the extent of releasing liens. But it appears 
that these ‘‘ arrangment acts’’ are very common in England; and Mr. 
Chief Justice Waite, in giving the opinion of the court, cited a number 
of adjudications upon such statutes. They rest upon the idea of the 
omnipotence of Parliament. Parliament can deal with any rights, 
private as well as public, just as it pleases. It can not only pass bank- 
ruptcy and insolvency laws, but it can vacate contracts, expunge mort- 
gages, and release other liens. This power was conferred upon the 
Dominion Parliament by the constitution of Canada, known as ‘‘ The 
British North America Act, 1867,’’ ‘‘ For the union of Canada, Nova 
Scotia, and New Brunswick, and the government thereof.’’ So that, in 
defining the powers thus conferred upon the Dominion Parliament, Mr. 
Chief Justice Waite, in giving the opinion of the court, says: ‘* There 
is no constitutional prohibition in Canada against the passage of laws 
impairing the. obligation of contracts; and the Parliament of the 
Dominion had, in 1878, exclusive legislative authority over the corpora- 
tion and the general subjects of bankruptcy and insolvency in that 
jurisdiction. As to all matters within its authority, the Dominion 
Parliaments have ‘ plenary legislative powers as much and of the same 
nature as those of the imperial Parliament.’ ’’! 

So far the conclusion of the court appears to have been unavoidable; 
but the further question arose whether the exercise of such a legislative 
power, contrary to the natural principles of justice, and entirely con- 
trary, as it would seem, to the policy of our laws, State and Federal, 
would be upheld and enforced in the judicial courts of the United 
States. The question arose in this way: Some of the holders of the 
old bonds brought suit thereon against the Canada Southern Railway 
Company, in the United States Circuit Court for the Southern District 
of New York. The Supreme Court of the United States reasons that 
the Canadian statute must have the same effect in the United States as 
in Canada; that under the doctrine of the same court, in The Bank of 
Augusta v. Earl,? and other cases, a corporation carries with it its 
charter and governing statutes into whatsoever territory it migrates, 
except in so far as the local laws are in conflict with the same. Accord- 
ingly, it was held that the plaintiffs had no right of action. 


1 Citing City of Frederickton v. The 
Queen, 8 Can. Sup. Ct. 506. 


2 18 Pet. 588. 
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American investors will carefully note this decision. It means that 
contracts which may be made in Canada are subject to be vacated at 
,any time by the Legislature of that country. It is, of course, to be 
presumed that that Legislature will not exercise its discretion oppres- 
sively, and that it will exercise it only when its exercise is called for in 
a case of strong or overwhelming necessity; but the very existence 
of the power is sufficient to alarm capital and to prevent capitalists 
from investing their money in Canadian enterprises, where they can find 
investments equally good in a country where the Legislature does not 
possess the power of uprooting and sponging out private contracts. 
It is to be noted that in the above case Mr. Justice Harlan dissented. 
We do not understand what the grounds of his dissent were, but we 
presume that he dissented from the view of the court that the Canadian 
Arrangement Act was merely an act of bankruptcy or insolvency. An 


act which destroys mortgages is certainly more than a bankruptcy or 
insolvency law. 


TRIAL BEFORE JUDGES AND RerereEs.—John M. Shirley, Esq., of An- 
dover, N. H., thus writes :— 


‘“‘The communication of Mr. Ames, published in the last number of the Re- 
VIEW, shows that in many respects the practice in Pennsylvania and New Hamp- 
shire in relation to trial before judges and referees as a substitute for trial by 
jury are in accord. The Pennsylvania act of 1874, although very minute in de- 
tail, contained the essence of the New Hampshire act of 1855. Few agreements 
under the latter act were ever drawn out in extenso. Here a minute of the 
agreement was entered by the clerk and the judge in the presence of the coun- 
sel for the respective parties. The rest was provided for by the statute. The 
Pennsylvania act, so far as it goes, seems to be almost identical with our own, 
though the fees of the referees under our act were not fixed by statute. In 

- practice the fees of the referee, a good lawyer, varied from $10 to $20 a day, 
but as a rule they seldom exceed $10 per day and expenses. Here the simili- 
tude between the two systems stops. 

‘For more than half a century we have had an auditor act. We owe this 
largely to the exertions of Ezekiel Webster, brother of the distinguished states- 
man. Under this act every trial judge has long been in the habit of sending 
causes to an auditor whenever it appeared that ‘an investigation of accounts or 
an examination of vouchers’ was necessary. The auditor, who was generally a 
lawyer, heard the parties precisely as any judge would. His conclusions, em- 
bodied in his report, were made prima facie evidence before the jury. The 
defeated party was given a trial by jury provided he filed his points seasonably 
after the coming in of the report, and sustained his election by affidavit that he 
in good faith proposed to try the question by jury. All courts under this stat- 
ute were accustomed to send causes to an auditor upon their own motion as 
well as upon that of any of the parties. The constitutionality of this act was 
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affirmed in 1876 in Perkins v. Scott.'| Thecourt also held in Davis v. Dyer,? a 
celebrated Shaker case, which in one form or another had been before the 
courts for nearly twenty years, that the clause giving a jury trial was limited to 
those cases where the constitution and not a statute gave that right. 

‘For a few years prior to 1874 the calendars were crowded. Leading coun- 
sel, of course, were engaged in the trial of almost every important cause before 
the jury. They tried causes until they got exhausted and then the terms came 
toanend. The Legislature in 1874 passed the first compulsory reference act. 
By it, it became prima facie the duty of the court to send almost all causes to 
referees. This was regarded by many as a harsh remedy. The judges favored 
it for obvious reasons. It was supposed there would be great opposition, but 
as it turned out the mass of litigants favored it. A single illustration shows 
how much the judges were in error. Grafton County takes in a large portion 
of the beautiful Connecticut Valley, and mountain region likewise. It has long 
had a very able bar, and probably there is no place in the Union where jury 
trials have heen more hotly contested. At the September term, 1874, it hada 
very heavy docket. An eminent trial judge came, nervous and apprehensive 
that he should have to row against wind and tide in getting any considerable 
number of cases sent to referees; but inside of two hours, with a single 
petty exception, to use his own language, the whole docket had ‘ gone over the 
dam.’ Great and beneficial results followed. But this act, too, had a prima 
facie clause like the auditor act. The whole court held this clause in the auditor 
act constitutional, but a divided court, two judges against the chief justice, 
held the same clause in the compulsory reference act unconstitutional. This 
diminished the number of references under that act, but increased them under 
the consent clause of the act of 1875. Courts as arule appointed but one 
referee; but ina comparatively few instances appointed two, and in cases of ex- 
ceptional importance three. The fees of auditors under the auditor act were 
taxed against the losing party; but those of referees under the compulsory and 
consent clauses were, in general, paid by the county; and thus the auditor act, 
under which the parties had been for half a century allowed to testify in the 
discretion of the auditor, practically became a dead letter. Notwithstanding 
the unfortunate decision in King v. Hopkins,’ referred to, these acts had enor- 
mously diminished the number of trials by jury and had given great relief to 
courts and suitors. The judges and profession soon saw that the old order of 
things would be largely restored unless new measures were devised. 

‘* In 1876 the Legislature provided that the judges might send any civil cause 
to referees without the consent of the parties, except where they had a consti- 
tutional right to trial by jury. The constitutional convention of 1876 took the 
bull by the horns, and took away the right of trial by jury in all causes except 
those involving the title to real estate, where one hundred dollars or less was in 
dispute. This necessarily compelled trial by court or by referees. The quantum 
on its face looks ridiculously small, but such sums, like wealth, are merely rela- 
tive terms. The next Legislature, after the adoption of this amendment by the 
people, adapted the statute to this new order of things, and re-established the 
consent clause. Notwithstanding the large number of causes that had been 
struck from the jury list under existing legislation, there were two hundred 


1 67 N. H. 55. 2 Not yet reported. 5 67 N. H. 834. 
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and fifteen jury trials in the year 1876-7, while in 1882-3 there were but 
seventy-five. This compulsory provision was signally aided by judicial con- 
struction. In this State a large number of suits have been brought fora 
long series of years against towns, for damages sustained by travelers on the 
highways, and against other municipalities. At first there was an era during 
which comparatively large verdicts were rendered for the plaintiffs. This 
aroused the tax-payers, and then came an era when it was next kin to impos- 
sible to obtain a verdict against a municipality under any circumstances. 
In one instance a jury in this county returned a verdict of one-cent dam- 
ages, Where it was perfectly evident to every honest man that if he was 
entitled to anything he was to a large sum. Ina case where the default and 
neglect were apparent, and which ended the life of a most estimable old gentle- 
man, the writer thought himself especially fortunate in getting a report from a 
compulsory referee for $900, then $1,000 from the first jury to which the town 
appealed, and $1,200 from the next. Then the pendulum began slowly to 
swing back. The juries steadily disagreed. Asa rule for the past six years, 
in any town case that was not overwhelmingly upon one side, any intelligent 
man could predict before hand, without knowing the composition of the juries, 
that they would stand either nine to three, seven to five, or six to six. These 
trials often lasted from two to six weeks, and were enormously expensive. Asa 
rule, medical experts testified. The retainers paid them were often five times as 
large as those paid the leading counsel. These retained witnesses flatly contra- 
dicted eachother. The necessary result was that the heavy causes again weighted 
down the dockets. The counsel, after two or three disagreements, moved to 
send these municipal causes to areferee. The full bench, at last following the 
Pennsylvania doctrine, held that nobody was entitled, as a matter of constitu- 
tional right, to a jury trial in these municipal causes. But as a matter of dis- 
cretion, the trial judge rarely tries such a cause himself or sends it to a referee, 
until there has been at least one and usually two disagreements; and inthis they 
are in accord with the practice in the English courts under the Judicature Act, 
where the discretion is conferred upon the trial judge. In Burgoine v. Moor- 
daff,) in an action by an executor to establish a will, the heir-at-law was cited. 
The plaintiff gave notice of trial byjury. The action was twice tried by a special 
jury, before Sir J. Hannen, and in each case the jury disagreed and were dis- 
charged. The plaintiff having set the action down for trial again before a 
special jury, the defendants applied for special directions as to the further 
trial. Sir J. Hannen, the heir-at-law appearing and not opposing, made an 
order that the action should be tried by a judge without a jury. The plaintiff 
appealed: Held, that the case was one where,?\as the heir-at-law did 
not ask for a jury, the judge could, before the Judicature Act, without 
any consent, have ordered the action to be tried without a jury. That 
achoice of the mode of trial under Order XXXVI., Rule 3, did not exclude 
the application of Rule 26, and that the judge therefore had jurisdiction to 
make the order appealed from: Held, further, that though the order was sub- 
ject to appeal, the Court of Appeal would not interfere with the discretion of 


1 Law Reports, Queen’s Bench Divi- |? Under20 & 21 Vict. ch. 77, sect. 34, 
sion and Probate Division, part XII De- 
cember 1, decided May 9, 1883. 
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the judge except in a strong case, and that here there was no ground for hold- 
ing that his discretion had been wrongly exercised.’ Lindley, L.J., said: ‘The 
judge, at this late stage of the proceedings, has a better opportunity than before 
of determining whether the case can be usefully tried before a jury. This is 
eminently a case for the exercise of the discretion of the judge. Having heard 
the case tried twice by a jury, he has come to the conclusion that there is little 
chance of a jury agreeing, and that the trial had better be before a judge 
without a jury. With this exercise of his discretion I think we ought not to 
interfere.’ 

‘Here, in general, the discretion is not subject to the revision of the higher 
court, as in England. If it were not for this discretion, there would be an abso- 
lute denial of justice here in this class of causes. What has happened here 
may elsewhere. Wherever two or more juries have disagreed, the parties, by 
some constitutional amendment, ought to have an unfettered trial before some 
tribunal that can agree. Here, if anywhere, the maxim ‘interest republice ut 
sit finis litium’ should be made a living reality.”’ 


State Lecistation Recuiatinc Ramwwar Trarric. — The American 
Law Register for February contains a valuable article upon this subject, 
contributed by Charles Chauncey Savage. It consists of a comparison 
of the legislation of the different States upon the subject, rather than 
of a discussion of the legal questions which the subject has brought be- 
fore the judicial courts. Necessarily, the writer deals with the subject 
in a somewhat general and summary way; but his article on the whole 
is very thoughtful and suggestive. He divides the special methods 
which have been resorted to on the part of government, when dealing 
with the suppression of extortion and of unjust discrimination by rail- 
way companies, into three systems: 1. Stringent and minute regulation 
of tolls by means of statutory enactments. In this system there may 
or may not be a railroad commission. 2. The English system of a com- 
mission, with almost judicial powers, to hear and decide each complaint 
on its merits. 3. The Massachusetts system of a commission whose 
function it is to investigate and report to some department of the gov- 
ernment. The writer justly says that the power of the State to regulate 
rates of fare and freight on railroads within her limits has passed from 
the region of -doubtful, into that of settled law; and as authority for 
this he cites the Granger Cases, in 94 U.S. This we think must be 
qualified by saying that it still remains unsettled how far State legisla- 
tion of this kind trenches upon the power exclusively delegated to Con- 
gress by the constitution of the United States of regulating commerce 
between the States. Ifa railroad begins and ends wholly within the 
State, the Granger Cases, it is assumed, have settled this question in 
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favor of State regulation, at least in respect of the carriage of freight 
and passengers from one point within the State to another point within 
the State; but where the railroad extends beyond the limits of the State, 
or where it is merely a link in a trunk railway line extending over sev- 
eral States, very grave doubts attend this question of the power of a 
single State to regulate the rates of passage and freight to points be- 
yond the State, although the railroad, as incorporated, which it assumes 
to regulate, may be a mere creature of the State Legislature, and may, in 
legal theory, terminate at the boundary of the State. Take, for instance, 
the Missouri Pacific Railway. It was incorporated by the Legislature 
of the State of Missouri to run from a point in the city of St. Louis to 
a point on the western boundary of the State of Missouri; but in point 
of fact it is a mere link in a continuous railway system, which 
extends from the Atlantic to the Pacific seaboard. The Legislature of 
‘Missouri, it is assumed, has power to say how much the Missouri 
Pacific Railway Company shall be allowed to charge for transporting a 
head of cattle or a bushel of wheat from Kansas City to St. Louis, where 
St. Louis is the real and final destination; but if St. Louis is not the 
final destination, —if the cattle are to go even to East St. Louis, in Illi- 
nois, or if the grain is to go to Toledo, — avery different question arises. 

This question has recently been dealt with in the Circuit Court of the 
United States for the Sixth Circuit, by Mr. Circuit Judge Baxter and 
Mr. District Judge Hammond, sitting in the Middle District of Tennessee 
at Nashville. The result of their decision was the granting of a prelimi- 
nary injunction against the railroad commission lately created by the 
Legislature of Tennessee. The grounds on which the learned judges 
proceeded will perhaps be understood from the concluding language of 
Judge Baxter’s opinion, which is published in the Nashville Daily 
American of March 1st: — . 
“We repeat the regulating power of the Legislature, and the courts is suffi- 
cient to compel railroad companies to perform all their undertakings in favor of 
the public, and to prevent or punish all direlictions of duty. The Legislature 
can enact laws within constitutional limits for the regulation of railroads and 
railroad operations, but it cannot lawfully authorize a commission, by direct 
or indirect legislation intended to accomplish that end, or necessarily involving 
that result, to take control of their business and operations. Such legislation 
would be an unauthorized and unconstitutional invasion of private rights. 

“The act is also, as we think, a regulation of interstate commerce, and to 
that extent an intrusion upon the exclusive legislative authority of Congress. 
The reasons for this belief will, by special request, be stated by Brother Ham- 
mond.”’ 


The opinion of Judge Hammond, to which Judge Baxter here refers, 
considers the subject with respect of its being a regulation of interstate 


} 


304 NOTES. 


commerce. He delivered a very exhaustive opinion, according to his 
usual habit, and it is published, with a head-note which is understood to 
have been prepared by the learned judge himself. In this head-note 
the following propositions are stated : — 


“1, The act of the Tennessee Legislature, approved March- 30, 1883, 
entitled, ‘An act to provide for the regulation of railroad companies and 
persons operating railroads in this State; to prevent discrimination upon rail- 
roads in this State, and to provide for the punishment of the same, and to 
appoint a railroad commission,’ is invalid so far as it applies to the plaintiffs 
in these cases, because it is a regulation of interstate commerce, acting 
directly, by a control of the rates of compensation, upon the transportation of 
persons and commodities in transit from one State into another. The States 
have surrendered the power to do this by the Federal constitution,? which 
confers on Congress the exclusive power ‘to regulate commerce with foreign 
nations, and among the several States, and with the Indian tribes.’ 2. The 
power of the States to regulate railroad rates by such direct action is limited to 
domestic transportation, which means that carried on exclusively within the 
boundaries of a State, and transporation can be domestic only when it begins 
and ends within those boundaries; and this definition cannot, for the purpose 
of enlarging State authority, be held to include so much of a transportation on 
a continuous shipment between two or more States as will cover the distance 
traveled within the limits of any one of those States; for this construction would 
utterly destroy the exclusive power of Congress over the interstate transport- 
ation, abrogate the constitutional provision and enable the States to restrict, 
obstruct, or impair that freedom of commerce between the States which it was 
the object of the provision to permanently secure. It can only include the 
transportation carried on upon roads lying wholly within the State, or else, it 
may be, to shipments beginning and ending in the State without reference to the 
character of the road in that regard. This is the utmost reach of State power, 
and as to this, no decision is now made, because the act itself makes no dis- 
crimination, and attempts to control all rates. 3. Until Congress chooses to 
exercise whatever power it may have over domestic commerce, as above 

described, by reason of whatever relation it may bear to interstate commerce 
as an auxiliary or instrumentality thereof, the States may continue their control 
over it as over any other such instrumentality within their territorial limits, 
although the interstate commerce of which it is an instrumentality may be 
indirectly or incidentally affected by such control, but they can never touch the 
interstate commerce itself by direct action upon it or any part of it, by these 
regulations, and any State law, be it wise or unwise, valid or invalid in other 
respects, and no matter what its character or the necessity for sucha law may 
be, which acts upon the contracts for interstate transportation between the 
carrier and shipper to regulate the charges for it, or any part of it, or the con- 
ditions thereof in any respect operates directly on the commerce itself, of 
which the transportation is certainly a part and not on an instrumentality of it. 
These distinctions must be observed in legislation, and that which neglects or 
overlooks them, or assumes to disregard them, is necessarily invalid. And the 
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courts cannot cure the defects by supplying through judicial decree the neces- 
sary qualifications to conform the legislation to constitutional limitations. 4. 
It is as impossible for a State to make a regulation of interstate commerce by 
the exercise of its power over the corporations of its creation, as by any other 
power, if it permits them to engage in interstate commerce. Possibly, it may 
bind the corporations permitted to engage ininterstate commerce to schedules 
of rates agreed upon by them; but this is binding only by force of the contract of 
the carrier to be so bound and not as a regulation of the rates under any munic- 
ipal power of the States over the commerce. A regulation of interstate 
commerce as such is as invalid in a charter as elsewhere in a State statute. 5. 
The Louisville and Nashville Railroad Company, being a Kentucky corporation, 
was authorized by license of the laws of Tennessee to extend its road into that 
State; and subsequently, by laws passed for the purpose, to consolidate with 
other railroad companies and thereby became an extensive system of intercom- 
munication between the States from the Ohio River to the Gulf of Mexico. The 
East Tennessee, Virginia and Georgia Railroad Company, a Tennessee corpora- 
tion, by authority of law became a consolidated corporation operating a system of 
railroads between the States and extending through Tennessee in Georgia, 
Alabama, and Mississippi, forming with its connections a united line of inter- 
communication, traversing North and South Carolina, Virginia, and other States; 
held, that an act of the Legislature which attempts to control the rates for fares 
and freights of persons and commodities passing over these roads from one 
State into another, on the theory of regulating the charges for the distances 
traveled within the State of Tennessee, is invalid ,as a regulation of interstate 
commerce, and the railroad commissioners will be enjoined from executing it 
as to these roads.”’ 


Tue Massacnausetts as TO BurRDEN OF Proor CRIMINAL 
Cases.— Francis C. Lowell, Esq., of the Suffolk (Mass.) bar, writes 
to us onthis subject as follows: 


“In Prof. McClain’s article in the November-December number of your RE- 
ViEW, there is an error, which, though unavoidable on the part of Prof. McClain, 
yet deserves to be pointed out, as its correction materially strengthens the 
writer’sargument. On page 931 it is said that ‘in Massachusetts the unfortunate 
bias in the York and Webster Cases kept the matter in confusion, but the correct 
rule has been established on nearly every point except insanity.’ In other words 
Prof. McClain supposes that in Massachusetts, according to Commonwealth v. 
Eddy,! the burden of proving insanity rests upon the accused. Such, however, 
is not the case. Nearly twenty years ago the Supreme Court came to another 
conclusion, although as there is no appeal to the full bench on the part of the 
prosecution, no reported case declaring the change cf opinion can be found. 
The present law in Massachusetts on the point is clearly expressed by Chief 
Justice Gray in Commonwealth v. Pomeroy, tried in 1874 ( I quote from the re- 
marks of the Chief Justice upon the requests for instructions, part 8, page 11, of 
the stenographic report): ‘The burden is upon the government to prove every- 
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thing essential beyond reasonable doubt, and that burden, so far as the matter 
of insanity is concerned, is ordinarily satisfactorily sustained by the presump- 
tion that every person of sufficient age is of sound mind and understands the 
nature of his acts. But when the circumstances are all in on the one side and 
the other, on the one side going to show a want of adequate capacity, on the 
other side going to show unusual intelligence, when the whole is in, the burden 
rests where it was in the beginning, upon the government to prove the case 
beyond a reasonable doubt.’ On page 8, the Chief Justice says, that the law was 
laid down in accordance with these principles in Commonwealth v. Moran tried 
before the full bench in 1865 to 1866, and on pages 259 et seq., is found his charge 
to the jury reiterating the opinion given above. Prof. McClain can, therefore, 
count Massachusetts among the States whose jurisprudence accords with the 
principles he advocates.”’ 


OsiTvuaRY OF THE Proression. — Sir John Barnard Byles died at his 
residence near Uxbridge, England, on the 3d of February. He is best 
known to American lawyers as the author of ‘‘ Byles on Bills,’’ prob- 
ably the best treatise on bills of exchange which has yet been written. 
He was born at Stowmarket, England, in 1801. He does not appear to 
have been a university graduate, but had been engaged in business 
before being called to the bar, which was not until he had reached the 
late age of thirty years. His business education, his natural gifts, and 
the mature age at which he had been called to the bar, contributed to 
give him a rapid rise in his profession. It was not long after this that 
he contributed to the legal profession his famous treatise; and this 
treatise is but one of many illustrations of the fact that many of the 
best law books in the English language have been written by young 
lawyers at the very threshold of their professional career. Such was 
the case with ‘‘ Blackstone’s Commentaries,’’ with ‘‘ Sugden on Vendors 
and Purchasers,’’ with ‘‘ Smith’s Leading Cases,’’ and with other works 
of high character which might be named. ‘‘ Byles on Bills’’ has 
reached its thirteenth edition in England, and its sixth in the United 
States. In 1840, he was appointed recorder of Birmingham, and in 
1843 assumed the coif. In 1857, after fourteen years of lucrative 
practice, for the most part of a commercial character, he attained the 
dignity of Queen’s serjeant, and in the following yearjhe was raised to 
the bench of the Common Pleas by his political opponent, Lord Cran- 
worth, then Lord Chancellor, as the successor of Mr. Justice Cresswell, 
who went to the Divorce Court. For fifteen years he filled, with sound 
judgment and unvarying punctuality, his duties in Westminster Hall 
and on the circuit, sitting in bane with Sir William Earle and Sir Will- 
iam Bovill as his chiefs, and with Mr. Justice Willes as his most dis- 
tinguished colleague. He was an ardent Tory, and it may be supposed 
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that he did not take kindly to the Judicature Act of 1873, which was 
the work of men of the opposite school of politics and of more 
progressive tendencies, headed by Lord Selborne, then and now the 
Lord Chancellor of England. The fifteen years of judicial service 
which had entitled him to retire with a pension would arrive shortly 
before the Judicature Act would come into force; and he accordingly 
resigned his office on the completion of his fifteen years of judicial 
service. Besides his work on bills, he was the author of some minor 
works on political and religious subjects. He was an ardent protec- 
tionist, and wrote a pamphlet called ‘‘ Sophisms of Free Trade.’’ He 
was also the author of a treatise called ‘‘ Usury Laws and the Effect 
of the Recent Alterations,’’ published in 1845. After retiring from the 
bench, he devoted considerable of his leisure to theological studies, and 
published in 1875 a work on ‘‘ The Foundation of Religion in the Mind 
and Heart of Man.’’ 


* 
* * 


In the death of Orlando F. Bump, at Baltimore, on the 28th day of 
January, the bar of Maryland and of the country, lost one of its most 
conscientious and untiring members. Although less than forty-three 
years of age, he leaves behind him a monument of industry and fidelity, 
such as few of us are able to erect in our allotted ‘* three score years 


and ten.’”” Mr. Bump inherited the necessity, and the spirit of self-reli- 
ance, and achieved all the successes of his life by his own energy and 
tireless labor. Asa boy he provided for his own necessities, in his 
preparation for college, and while at Yale, where he graduated with dis- 
tinction in 1863. He entered at once upon his professional studies 
with the zeal of a devotee, and was admitted to the bar in Baltimore 
on the 14th of September, 1865. He had then learned, what so many 
do not learn till late in life, and what some unfortunately never 
learn, how to find the task that needs to be done, how to work at 
it, and how to utilize the scraps of time, whose right employment 
makes so much of the difference between success and failure in life. 
He had acquired so much reputation for thorough faithful work, 
that in May, 1867, he was appointed a Register in Bankruptcy. This 
office, the only official position he ever held, he held until the repeal 
of the bankrupt law. From the day of his appointment, with char- 
acteristic conscientiousness, every rule and every ruling of any court 
having jurisdiction under the law, was noted for his own use and 
guidance ; and this accumulation of judicial comments upon the statute 
was published by Baker, Voorhis & Co. the following year, 1868, under 
the title of ‘‘ The Law and Practice of Bankruptcy.’’ This, Mr. Bump’s 
first literary venture, was a thin volume of about two hundred pages, 
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and it was sent into a field already preoccupied by several works pre- 
pared by men of more age and experience. His work however, so well met 
the wants of the profession that it soon monopolized the field. Each 
year called for a new edition, and each edition was enlarged by the 
addition of all the new decisions, till the tenth edition, which was more 
than five times the size of the first, and it was recognized as the 
standard authority, an encyclopedia of bankrupt law, both in this 
country and England. While thus assiduously nursing this, his first 
literary offspring, he was equally eager in the performance of other 
self-imposed tasks. 

In 1870 he published, upon the same plan as his Bankrupt Law, his 
work upon the internal revenue laws of the United States; and in 
1871, at the instance of his publishers, annotated and edited for them an 
edition of ‘‘ Kerr on Fraud and Mistake.’’ In 1872 he published his 
treatise on ** Fraudulent Conveyances,’’ which he always regarded with 
special favor, as his best work, and the one on which he might with 
most satisfaction rest his reputation. The estimate placed upon it by 
the profession is shown by the fact that three large editions of it have 
been called for. In 1877 he published a monograph — an enlargement 
of a Review article — on ‘‘ Composition in Bankruptcy ;’’ and, in the 
same year, his work on the ‘‘ Law of Patents, Trade-Marks, and Copy- 
rights.’’ The first edition of this work was exhausted, and a second called 
for, and is now in the press. The last work done by Mr. Bump on any 
of his publications was in his additions to and annotations of this edi- 
tion ; and the preface was edited by him after he had laid down his ready 
pen for the last time. In 1878 his notes on ‘‘ Constitutional Decis- 
ions’’ appeared; and in 1881 he published his ‘‘ Federal Procedure,” 
a work designed to furnish attorneys practicing in the Federal courts 
with a compact and convenient guide to the decisions construing such 
of the acts of Congress as related to practice in those courts. Mean- 
while Mr. Bump’s practice had become a large one both in the State and 
Federal Courts, and that was his business. Whatever points were in- 
volved, or questions arose, in any of his cases were investigated with 
the same zeal and thoroughness that characterized all that he did. No 
case that bore upon them in any of the courts was overlooked. All 
were examined, analyzed and remembered, and the notes of his cases, 
almost before he was aware of it, had grown into essays, which, after 
his immediate use for them had passed, were furnished to and published 
in the Central Law Journal, the Southern Law Review, and other profess- 
ional magazines. In 1872 he was employed in the preparation of the 
‘* Revised Statutes of the United States,’’ and he also edited the twelfth, 
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thirteenth, and fourteenth volumes of the ‘* National Bankruptcy Regis- 
ter.’ All this literary work was done in chance intervals between the ex- 
hausting demands of his exacting profession, and in the moments and 
hours usually called ‘* leisure.’’ His weakness was an utter inability to 
rest, and an entire want of appreciation of his necessity for rest. From 
the excitement and anxiety of the trial table, he hurried to consultations 
in his office, to the calm investigations of his library, and delighted to 
be at work when he should have been asleep. Yet the next morning 
found him, punctual to the minute, ready to resume in the court-room 
whatever of his work the previous day left unfinished. What he pub- 
lished was but a small part of what he projected. His plan was to an- 
notate, with the decisions of the courts in their own language, after the 
plan of his ‘* Bankruptcy,”’ the entire body of Federal statutes; and 
he has left a large amount of manuscript, in which thousands of cases 
an analyzed, classified, and arranged ready for use in different parts of 
this stupendous task. 

In person Mr. Bump was below the medium height, and of deli- 
cate frame. He was intensely earnest in everything which claimed 
his attention. This at times gave him an asperity of mannner that 
did great injustice to as warm a heart as ever throbbed. His read- 
ing covered the whole body of reports, and it was as thorough as it 
was extensive, and the accuracy and tenacity of his memory were 
something marvelous. He remembered the points presented, the 
points decided, and the volume and page where they might be found ; 
and this vast store-house he was ready at all times to open to his 
brothers in the profession, and was never too busy to render kindly aid, 
especially to the younger members of the bar, by whom he will long be 
missed. He had no time to study the arts of the politician, and no 
inclination to practice them. By conviction he was a Republican, and 
whatever he was, he was earnest in. Seeking no office, he recognized it 
as the duty of a good citizen to use all his influence to secure good nom- 
inations, and all honorable means to secure their election. Buthe could 
not connive at, or tolerate trickery, or crooked methods, even to attain 
the ends he most ardently desired. He was more a scholar than a 
politician even in politics, and studied more the country’s needs than 
the manner of securing the popularfavor. Unstained by any vice, pure 
in language and in thought, he yet never connected himself with any 
church, or made a public profession of religious faith. His father 
still survives, and he leaves a widow and three children, one of 
whom was born since his death; but the circle that will long mourn 
his too early death is much wider than that which is bound to him by 
family ties. 
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A TriBuTEe TO THE LATE JEREMIAH S. Black. — Among the many de- 

serving tributes paid to the memory of the late Jeremiah S. Black, none 
which has come to us, whether considered in regard of elegance of dic. 
tion or propriety of sentiment, has equaled a short extemporaneous 
eulogy delivered by the Hon. T. W. Brown, of Tennessee. The influence 
of the daily newspaper and the increasing cynicism of the age are fast 
destroying oratory; but there linger among us a few public speakers, 
impassioned in feeling, elegant in diction, and graceful in delivery, 
whose speeches serve to remind us of a time when we were almost a 
nation of orators. ‘Those who have listened to the forensic efforts of 
Judge Brown, as we have, will readily concede his title to membership 
in this steadily diminishing class. He happened to be in Pittsburgh on 
the 27th of August last, when a memorial meeting of the Bar took 
place with reference to the late Jeremiah S. Black, and, being called 
upon to address the meeting, he spoke extemporaneously as follows: — 
** Mr. Chairman and Gentlemen of the Bar: 

‘“«There are reasons sufficient to relieve me of all embarrassment in partial 
pating in your proceedings on this occasion. I am always at my ease with the 
members of the profession, the noblest order in all free communities. Where- 
ever pleasure, business, or duty may call me, I ever seek their society; for in 
their association is to be found a congeniality that cheers, the intellectual force 
that sustains, and a refinement that elevates. Without jealousy, the profes- 
sion is ever ready to recognize merit, and honor a well-earned fame. 

‘*Then the man you to-day commemorate has been so clear, so strong, 
general in the activities of a well spent life and a finished career, that his repu. 
tation has gone beyond the boundaries of the State his tomb honors, and belongs to 
and illustrates the whole country. Though Pennslyvania, in-one sense, may be 
considered the theater of his action, yet his efforts have extended beyond her 
limits, and his life’s work has touched the entire circle of free and united 
Commonwealths that now constitute the Federal Union. From lakes to gulf, 
from the western shore of one ocean to the eastern shore of another, he is 
known, and his influence has been felt for good. His fame is, as were his 
labors in public affairs, national. 

‘‘ Hence, though from a distant home, far south of that line that once divided 
our people socially and politically, but which does so no longer, I feel that it is 
my right (and I certainly esteem it a privilege), to unite with you in paying a 
memorial tribute to the distinguished dead. I feel that I may, with perfect 
propriety, plant by his grave the Southern cypress to mingle with the Northern 
willow, in sympathetic emotion over the loss of so great a citizen. 

‘“‘To me Judge Black was personally unknown. It had been my purpose, if 
opportunity permitted, to make his acquaintance. The opportunity never came. 
That this was the case will always be a matter of regret to me; for he was one 
of the very few men actively stirring in political events since the close of the 
civil war whom I cared to know. Thus it is that the canvas and brush are 
useless to me now. To you who knew and loved him—to you who have 
walked and talked with him in daily converse, relishing, as you musthave done, 
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theaffluent stores of his knowledge, wit and eloquence — is reserved the pleasure 
of plying the limner’s art in presenting a portraiture of your whilom comrade, 
of your admired judge, and trusted neighbor. For those outside his own State, 
who only received knowledge of him from his large contact with public affairs, 
and his dominance in molding public opinion, remains merely the office of 
historical criticism. 

«Entering upon Federal office for the first time as a member of the Cabinet, 
he became the most trusted adviser of the Federal Executive. Becoming again 
a private citizen, he pursued his profession so conspicuously as to keep him 
constantly before the whole country. I have used the expression ‘private citi- 
zen’ in describing the status of Judge Jeremiah S. Black after the close of his 
Cabinet service. This is inaccurate. It was not possible for him to be a pri- 
vate citizen any more than it was possible for Aristotle to be a private citizen in 
Greece; any more than it has been or is possible for Victor Hugo to shrink within 
that réle in France. Unofficial has been his life since the period named — but 
not private. His really public life, so far as its national phase is concerned, 
commenced with this divorcement from office. And how varied, how brilliant, 
how effective it has been! Call the entire roster of placemen who have either 
strutted a ‘‘ brief hour’ of authority, or worried, for a longer period, with their 
endless mediocrity a patient people since the end of the civil war, and where 
will you find one from the highest tothe lowest, whose influence on the political 
thought of the Republic has been so marked, so traceable as his? Without 
patronage, without the leverage of office, he has formulated the political faiths 
of vast constituencies in every part ofthe Union. In face of strenuous, and at 
times angry, opposition, he has modified the opinions of hostile organizations. 
There is certainly no instance in the past history of this country of such infiu- 
ence wielded in political events by any citizen unsupported by office. But few, 
even when favored by long incumbency of place and the most auspicious cir- 
stances of popularity and party devotion, have approximated his control of the 
popular mind, or approached his good fortune in guiding ultimate popular 
convictions. He needed neither the senatorial toga nor the consular fasces 
to be the most venerated teacher and most confided-in leader of American 
democracy. 

“‘Let us hope, Mr. Chairman and gentlemen of the Bar, that Judge Black iS 
but a forerunner of a class of private citizens who, thoughtful, independent of 
office, and spurning the time-serving timidity of the place-hunter, will supply 
to the people that advisory instruction and candid admonition as to public 
measures, which the mere apologies for statesmen and legislators, that by stealth 
and by the grace of the party machine —through much corruption— have crept 
into power—seem incompetent to furnish. The want of the people is just such 
a coterie of intellectual and self-abnegating citizens. In this the observation of 
all must concur. But the other day an influential periodical took up the morti- 
fying theme of the utter failure of our professional publicists to satisfy the pop- 
ular desire for information in regard to measures of state policy, foreign and 
domestic. The silence of Federal Senators and Representatives, as to matters 
of the utmost moment to the country, was held up in painful contrast to the 
decisive utterances of the Parliamentary leaders of England. The writer as- 
sumed that the silence of our legislators was the result of ignorance, and called 
for college-bred statesmen. It is but justice to the author to say that he after- 
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wards explained that he meant by ‘“college-bred statesmen,”’ instructed, thor 
oughly-read statesmen, and that he did not care how or whence the legislator 
got his knowledge, so he had it. The deterioration of the two chambers of our 
national Legislature since the civil war is too obvious not to be confessed by 
all. To meet the felt want of thinking, instructing and guiding minds in mat. 
ters of State and Federal policy, in consequence of this falling off of capacity 
in our legislative halls, we must have other citizens with well equipped faculties 
to succeed the illustrious man whose death we here to-day deplore. I have no 
doubt that the emergency will be amply provided for. The country will be all 
the better by reason of this new influence in affairs. Neither corruption nor 
ignorance in high places will be able to work its will without detection and ex- 
posure, 

“Tf I were asked in what phase of his connection with political life was the 
pre-eminence of Judge Black so manifest and influential, the answer would be 
that it was found in his efforts directed to CONSTITUTIONAL RESTORATION. The 
entire drift of his labors—the entire burden of his political controversy and 
exposition — were all to re-imbue the hearts and minds of the people with ven- 
eration for, and obedience to, constitutional limitations. We may chop words 
about it as we please; we may differ as to the extent or danger of the diver- 
gence, yet the candid and reflecting must admit that our late civil war had more 
or less obscured, in the popular apprehension, constitutional standards of ac- 
tion, causing a divergence from these standards— that the importance and 
sanctity of constitutional restraint, in the administration of the Federal Goy- 
ernment, had been greatly attenuated in popular appreciation. This result was 
no more than might have been expected from civil war. In truth, it was an 
absolute necessity of the civil war. If we had been an exception to this inva- 
riable rule, we should have stood alone in the history of the world. Our mother 
land, England, never had a civil war which ended without displacing, more or 
less, constitutional foundations. The close of every intestine war of magni- 
tude was necessarily followed in England by a period of restoration. We have 
not been more fortunate than our ancestors in this respect, and we shall pursue 
the same courses as they did in bringing back the sentiment of the country to 
the proper constitutional poise. We have already moved far along this path. 
Judge Black is entitled to the rare honor of leading in this great and conserva- 
tive movement. His work in this direction has been by far the most effective, 
and has been blessed to his country for the present and future generations. He 
conceived that the Republic had swung fearfully out of its constitutional orbit. 
He may have, in the opinion of many, exaggerated the departure from constitu- 
tional methods; but this does not diminish the value of his labors in seeking to 
re-adjust the state to the foundations laid by the fathers of the Union. To re- 
indoctrinate the constituencies of the country in the necessity of organic re- 
straints — to once more have the people to feel and to know that liberty was 
imperiled, and without any guaranty, unless a constitutional ordinance was 
held to be a law, against which the largest majority should not prevail, was the 
scope and tenor of his statesmanship. Under the impulse of this statesman- 
ship, we have at last reached that point where loyalty to constitutional obliga- 
tions is no longer the exclusive possession of any one party. Surely this isa 
happy consummation. 
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“Just and pertinent allusion has been made by those who preceded me, to 
Judge Black as writer. There occurs to me no contemporary of his at the Bar, 
nor, indeed, outside of the Bar, that was his equal in controversial writing. The 
excellence achieved by him in this particular is not surpassed by that of any 
writer of English, either of the aforetime or of the present. His style had the 
fullness at times of Macaulay, while it abounds in the antithetical vigor of the 
latter. Incausticity he sometimes reminded us of Junius. But to re-inforce all 
this power of expression, is ever present the concentrated energy of American 
utterance, that makes a word do the work of a sentence, and a sentence perform 
fora paragraph. It was a terrible style to his antagonists — a weapon wielded 
by a patriot’s hand in behalf of what he thought was right, dealing now blows as 
ponderous as those that fell from the sword of Ceurde Leon — then again cleav- 
ing the veriest gossamer of fallacy with edge as keen as that of Saladin’s 
scimetar. 

“To these remarkable intellectual aptitudes, I learn from inquiry as well as 
from the testimonies here delivered to-day concerning him, were added all the 
private virtues that command esteem and elicit affection —all crowned by the 
Christian’s faith and the Christian’s hope. A model husband and devoted 
father, his heart was as much cultivated as his intellect. Mind in him did not 
absorb his moral and emotional nature, and leave, as’ is so often the case with 
gifted men, his soul a barren waste, without flower or dewdrop to cheer the des_ 
ert loneliness. We too often perhaps think of altitudes in humanity as we do 
of those in the physical conformation of the earth. The highest summits of the 
mountain ranges, penetrating and lifting their brows beyond the rifted clouds, 
are expected by us to present on their loftiest levels nothing but desolation — 
nothing but bald and uncovered spaces, without vegetation, without creature 
life. This isgenerally so. But we are told that the traveler ascending the lofti- 
est peaks of Ben Lomond, in Scotland, is surprised and delighted to find their 
summits covered with the gentle, small, and modest flowers of the eglantine. 
Where he anticipated nothing but storm-worn rocks and desolate solitudes, he 
is solaced by these sweet, delicate little flowers. So it is when we find a great 
and commanding intellect, rising above its fellows, associated with the gentle 
graces and virtues of human sympathy, extending to and through all the rela- 
tions of life. These constitute a diadem for greatness jeweled with celestial 
gems. This crown the jurist and statesman, whom you are here to honor, wore 
through the long years of his life. 

“We cannot help, in view of such undisputed merit; in view of such capaci- 
ties for the most responsible public service in Federal administration, feeling an 
indignant surprise that the country failed to recognize all these by calling Judge 
Black to distinguished and continuous official position. The Republic would 
have been most capably served by doing so, and would have had one man in 
official position to whom the people could have pointed with honorable pride. 
All admit his fitness and desert. It was not to be, however; yet he could in 
life have replied to the surprise I express, as Cato did to the Roman citizen who 
asked him why, when so many others inferior to him, were having statues 
erected to them, he had none. He answered that in most instances the statues 
erected were bought by the heroes themselves, and that he was prouder of being 
thought by his countrymen to have deserved a statue than of having one erected 
to him.”’ 
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Harr on THE Enp or A Man’s Nose. —In our last number! we asked 
some of our learned readers to give us their opinions as to the value of 
tables of cases in law books. We had been for some time of opinion 
that such an appendage to a law book is of doubtful utility, and we 
ventured to suggest the inquiry whether it did not occupy the same 
economical place in legal literature as the hair on the end of a man’s 
nose occupies in the human anatomy. We have received the follow- 
ing replies from several learned correspondents. Hon. U. M. Rose, of 
Little Rock, writes : — 


‘*T amvery much surprised that you should ask some of your readers to give 
you their views as to the value of a table of cases in a law book. You ask, ‘Is 
it not a mere waste of labor, paper, and printer’s ink?’ My opinion is thata 
table of cases is as indispensable to alaw book as an index. Every lawyer 
must, in the course of time, learn the names of a number of cases on different 
subjects. He knows, or discovers, for instance, that in Smith v. Jones a cer- 
tain principle of the law of torts is decided. He is in a hurry, as lawyers fre- 
quently are. He wishes to find whether there are other cases coinciding with 
that case, in conflict with it, or modifying it. He takes up Underhill on Torts, 
Moak’s Notes, to look in the table of cases for Smith v. Jones, which will save 
him the trouble of wading through a dozen or more indexes. Or he may think 
that the case will be referred to in Abbott’s Trial Evidece. To his vexation, he 
will find that there is no table of cases to either of these books. These are the 
only two law books that I know of that have been sent out in this imperfect 
manner; and if I had known at the time that I ordered them that they were 
wanting in tables of cases, I should never have bought either of them. Cer- 
tainly, nothing facilitates the rapid and accurate tracing up of legal principles so 
much as tables of cases. A few years ago Messrs. Cockcroft & Co. began the 
publication of an Unabridged Table of American Cases. It was not profitable to 
the publishers, I suppose, and hence only one volume was ever published. The 
design was not perfect, but if it had been completed in the form in which it was 
begim, it would, in my judgment, have been one of the most useful law books 
ever published in this country. As for myself, if I ever receive another law 
book without a table of cases, I shall return it to the publishers. If our vol- 
umes of reports have tables of cases attached, why should not text-books have 
like facilities for getting at their contents?” 


R. M. Thompson, Esq.,of Brookhaven, Miss., takes the same view of 
the question, and for substantially the same reasons. He writes as 
follows: — 


“ Answering you inquiries in January-February, 1884, number of the REVIEW 
respecting the utility of a table of cases in a law treatise, I beg leave to say 
that I constantly use the table of cases and find it a great addition to the ordi- 
nary index. I use it in this way. When I find a statement ina text-book of the 
exact question I am investigating, and it is supported by reference to a particular 
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case or cases, then, if I wish to consult some other writer on that exact point, 
I can readily do so by turning to the table of cases in the book I am desirous of 
examining, where I find a direct reference to the sections or pages in which the 
subject-matter of the case referred to by the first author consulted is treated by 
the author whose views are desired to be learned. This is awkwardly expressed, 
but I hope you will get the idea. A very little practice will convince you of the 
utility of the table. If you find in your Missouri Reports a decision of the ex- 
act question you want, and you wish to know some writer’s views on the 
subject, you can be more readily led to his discussion of the matter by looking to 
the case in the table, thence to the section or page indicated in the work, than 
in any other way, and ordinarily you will be led by the author’s citation of other 
cases to the whole law on the subject.” 


W. P. Wade, Esq., of Leadville, Col., well known as a legal writer, 
and as a contributor to this Review, writes : — 


‘“‘] have not a text-book that is without a table of cases. If I had I would 
gladly exchange it for a new Patent Office Report. Should I ever order a new 
book and find, on its receipt, that it was wanting in this respect, I should ask 
the privilege of returning it to the publisher not with thanks. Is such a table ever 
referred to? Itis. Notas often as one refers to the index, it is true; but much 
oftener than one reads the preface or the table of contents. The utility of a 
table of cases will be fully realized by any one who endeavors to avail himself 
of its advantages, if only once ina life time. Not infrequently one remembers 
the title of a case and the general subject of the decision sufficiently to lead him 
to associate it with the subject treated in some standard text-book. He will not 
be able to recall the volume nor even the series in which it is reported. Should 
he be able to find the case, it would materially facilitate his labor. By resort- 
ing to the table of cases in text-books upon the subject, he may do this. Such 
has been my experience in a number of instances. ButI should never have felt 
the slightest gratitude towards the compilers of these useful guides, nor proba- 
bly have realized how often I was forced to rely upon them in an emergency, had 
it not been that, in prosecuting such a search I once fell foul of a treatise, 
(thank heaven I have forgotten its obscure name!) where a sense of the 
value of time, paper, and ink had led the author to omit the table. The 
weather was warm; the flies were somewhat troublesome; and I did not feel 
very well myself. But thinking it all over after the lapse of four or five years, in 
a climate which is never oppressive, at a season too early for fiies, and when my 
digestion seems fully equal to anything it encounters, —I can say on my con- 
science that if I retracted one word uttered on that occasion respecting the 
author, it would be with the intention of re-uttering the same, intensified to the 
uttermost of such abilities as I now possess, in a lighter atmosphere and after 
years of experience. No! Don’t encourage the omission of the table of cases 
in any law book where cases are cited. You will never know how useful it is, 
nor how often you find it convenient to refer to such a table, until you find 
yourself pocketed in your search for a case by its absence from the book where 
you had a right to look for it. Should this happen to you once, as it did to me 
two or three times, you will never again compare a table of cases to the hair 
on the end of a man’s nose, though your language will probably be both copious 
and energetic.”’ 
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T. H. Prendergast, Esq., of Franklin, Texas, writes : — 


“I do not suppose this table is very valuable to a person who has a large 
library of his own or to whom a large library is accessible. But to myself, 
having only a small library and no large one accessible, I often, or at least occa- 
sionally, use this table of cases. For example, I am examining a case of con- 
structive trusts. I take down some text-book, say Perry on Trusts, and find a 
statement of the rule, and, in support of it, he cites the case of A. v. B. But 
the facts of the case are not given; the report containing this case is not here. 
So I go to Story’s Equity Jurisprudence to see if he has quoted or reviewed 
that case, and go to Pomeroy’s Equity Jurisprudence to see what he says about 
the same case; and, in this way, I often get the views of various authors as to 
one case, and probably lam enabled, also, to glean from them all what the facts 
of the case were. I know no other person who does this, and do not know that 
this has formed any part of the original design which the authors have had in 
publishing tables of cases.”’ 


C. B. Garnsey, Esq., of Joliet, Ill., writes : — 


‘* Don’t, I beg of you, induce authors to throw away the table of cases usu- 
ally prefixed to every law book, as suggested in the January-February Review. 
I, for one, find it quite as valuable as an index, and the serious fault I have to 
find with Abbott’s Trial Evidence is that it lacks such atable. Many atime 
have I been able to find in a moment by using the table, what the index gave 
me no clue to whatever. Be sure that it has its use, even as may the hair on 
the end of a man’s nose.”’ 


A learned contributor writing from Bangor, Maine, under the nom de 
plume of Brett, says: — 


‘““You surprised at least one of your readers by your intimation that a table 
of cases is not a useful part of a book. I think it an indispensable excellence. 
If a new book is without one I hesitate to buy the book. That the world is against 
your view is evidenced by the fact that the table of cases is now to be found 
in all books, American and English. Mr. Abbott has none, you say, in his 
Trial Evidence. That is about the only kind of book that needs none, being a 
book, not to assist in deliberate investigation, but as a ready reference com- 
panion or common-place book. But Mr. Abbott inserts the table of cases in all 
his other books. Bear in mind that there are a great many heads used in in- 
dexes under which the same subject-matter may be arranged. It is, sometimes 
extremely difficult to hit a thing in an index, though it may be in the book 
especially, unless there are cross references to analogous heads. If I know of 
one single case under the head I want, I turn to the book as directed, and am 
likely to find a nest of cases of the same kind. In other words, I can hunt out 
the law quicker and better through cases than indexes, or indices, if you like 
the latter word better. The same of text-books. Taking a cue from a single 
familiar leading case, I can in a moment find all the author says and all the 
cases on the subject. Again, it can be seen at a glance whether an author is 
exhaustive or not. The first impulse I have in opening a new book is to test the 
author’s thoroughness by an examination of the table of cases. Writers on 
different topics cite the same case under different heads; and still all that is 
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found under all the heads may be useful to know upon the point in view, 
whether direct or collateral. I consider the cases in such a table to be the 
poles which uphold the wire through which the legal current runs,— the stars 
of all sizes and kinds that add light to the skies, showing windows, arches, 
niches in the heavens,— the guide-boards of the law, leading ambitious travel- 
ers into and along the quickest and shortest road to legal knowledge. And — 
well, that’s enough; it pulls the hair out of the nose.”’ 


M. A. Rogers, Esq., of Denver, Colorado, writes : — 


‘Tn my estimation, the table of cases cited in a law book is nearly, if not quite 
indispensable, and adds fully one hundred per cent to the value of the book to 
the practicing lawyer or judge. The book you refer to, namely, ‘‘ Abbott’s 
Trial Evidence,’? would be doubly useful in the trial of a cause—and it is 
written as a handy reference book for use during the trial, —if it contained a 

table of cases cited. I shall not undertake to enforce my views with argument 
or statement of reasons. I write through fear that your words, coupled with 
the very great influence of your deservedly influential journal, may have the 
effect of doing away with a very valuable feature of law books; for, with a table 
of cases, a badly arranged and poorly indexed work, may be and frequently is of 
value to the profession.” 


Henry Stockbridge, Esq., of Baltimore, Maryland, writes : — 


“Responding to the inquiry in your last number, as to the value of a table 
of cases in text-books, I wish to say for one that I find them a most valuable 
addition, and one that I should be very sorry to dispense with. If indexes were 
perfect, or if all minds ran so nearly in the same channel that you could be sure 
under what head in the index you would find the particular subject treated 
which you desired to investigate, a table of cases might be of little value; but 
with the present constitution of humanity, the table of cases is often the surest, 
if not the only, guide to the ore for which you are prospecting. Such is my 
experience.” 


It thus appears that the testimony of our learned correspondents is 
all one way, and that is in favor of the utility of tables of cases in law 
books. We shall never again allude to ‘* hair on the end of a man’s 
nose.”’ 


Jupic1at Savcaries. — It seems that the salaries of the judges of the 
superior courts of the colonies of Great Britain are considerably 
greater than those of the judgesof the highest courts of the United 
States. In Jamaica, for instance, the Chief Justice receives £2,500 
sterling, or about $12,500, while the puisné judges are paid £1,500 
sterling each. Inthe Cape of Good Hope, the salary is £2,000 ster- 
ling, and in New South Wales, a colony with a population of seven hun- 
dred and forty-nine thousand, it is £2,600. It is stated that, in Canada, 
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the judges of the superior courts receive smaller salaries than the 
judges of any other colony under the British flag, with one or two ex. 
ceptions. The question was discussed inthe Dominion House of Com. 
mons last year, and Sir John A. Macdonald, the Premier, —a states- 
man, by the way, who would be an honor to any country, — admitted 
that the salaries were so inadequate in the province of Ontario, that 
they would not, in the future, command the best talent for the Bench, 
though they had been sufficient to that end in the past; and he promised 
that the government would bring in a general scheme on the subject at 
the next session. We believe that the salaries of the judges of the su- 
perior courts of Ontario are in the neighborhood of $5,000. The expense 
of living in Canada is well-known to be much less than in the United 
States, —a circumstance for which we may thank our high protective 
tariff. We believe that, in regard to the expense of living, a compari- 
son between Toronto and Chicago or St. Louis, will show that $3,000, orat 
most $3,500 will purchase as much comfort in the former city as $5,000 
willin either of thelatter. The recentspectacle of the resignation of Judge 
McCrary, the United States Circuit Judge for the Eighth Circuit, be- 
cause he could not live in hotels and sleeping cars, and travel constant- 
ly over seven States to hold his courts, and at the same time support 
his family upon a salary of $6,000 a year and no mileage, is calculated 
to draw attention strongly to this subject. A lawyer of very high 
standing in his profession, who has been a Cabinet minister, has been 
obliged to resign a judicial office attended with great honor and re- 
sponsibility, and accept a railway attorneyship, in order to make a re- 
spectable living. We have seen a good many sensible remarks in the 
daily papers upon the subject of judicial salaries ; the burden of which 
is, whether it is wise in the Government of the United States to pay its 
judges so poorly that it cannot command the best talent for such posi- 
tions ; and especially, whether it is wise to pay them so poorly that they 
cannot discharge the functions of their offices free from pecuniary em- 
barrassment, and free from the temptations which attend pecuniary 
embarrassment. The shame of the matter is that the Circuit Judges 
of the United States get no larger salaries than those which are paid to 
the United States marshals, and the reason is more shameful than the 
fact; it is that the marshals are politicians, who can help or hurt mem- 
bers of Congress; who can go to Washington and lobby in favor of 
measures affecting their own interests ; while the judges can do none of 
those things. The salary paid to the district judges is, if possible, a 
more striking evidence of the meanness of popular governments than 
those which are paid to the circuit judges. The ordinary district judges 
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get but $3,500 a year. Two of them get $5,000, one gets $4,500, 
eight get $4,000, and the rest but $3,500; and the clerk of the United 
States District Court, a mere ministerial officer, who is not required 
to bring to the discharge of his duties any learning or any special qualifi- 
cations, who is allowed salaried assistants, so that the office is known 
to be, in many cases, a mere sinecure,— is allowed as large a salary as the 
judge. In old and wealthy countries there are two sides to the ques- 
tion of official salaries. The members of the British House of Com- 
mons serve without pay, while the members of the American Congress 
get $5,000 a year, and, we believe, mileage. The judges of England get 
large salaries ; those of France get smaller salaries than judges in the 
United States generally get ; but in old countries, there is always a class 
of men who, through accumulated wealth, have acquired leisure. These 
men are able to devote themselves to public and intellectual employ- 
ments, not for the purpose of making a livelihood, but for the honor 
and satisfaction which attend such employments. An eminent lawyer 
in France, where the number in each branch of the profession is limited 
by law, having accumulated a fortune in the practice of a lifetime, will 
gladly seek the crowning honor of a seat on the judicial bench, and the 
smallness of the salary will not be taken into consideration. A man 
having a settled income might devote his life to scientific pursuits, 
as Darwin did, or to the writing of some great historical work, as 
Gibbon did, and thereby confer inestimable blessings upon mankind. 
But we have not, in the United States, as yet, a sufficient number of 
men of wealth and leisure from whom we can expect to fill our public 
offices, without paying adequate remuneration for the labor which 
those offices demand. Besides, it may well be questioned whether, 
having regard to the character of our institutions, it would be a sound 
policy for us to keep Federal salaries at so low a limit that important 
offices must, in time come to be filled either by rich men, or else by in- 
competents who are not qualified to discharge the duties which such 
offices exact of them. 


We are glad to note that the secular press is taking considerable 
interestin this matter. The following editorial has been sent to us, 
clipped from the Morning Oregonian of Feb. 7th, Portland, Oregon : — 


“While the justices of the United States Supreme Court have always received 
fair salaries, and the circuit judges also have been well paid, the salaries of the 
district judges have been and are now disproportionately low. The determina- 
tion of the amount of salary to be paid to these officers belongs to Congress, 
subject to the general provision of the constitution that their compensation 
‘shall not be diminished during their continuance in office.’ The fact that they 
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hold their office during good behavior, and that, at the age of seventy, if they 
have held their commission for ten years, they may resign and their salary be 
continued as a retiring pension the remainder of their life, is a partial compen- 
sation for the small amount of their annual salary. The chief justice of the 
Supreme Court receives $10,500, and each justice $10,000 a year. The circuit 
judges, nine in number, receive $6,000, while the district judges receive salaries 
ranging from $3,500 to $5,000. Two receive the maximum amount — Hoffman, 
of San Francisco, and Hallet, of Denver; Billings, of New Orleans, receives 
$4,500; Blodgett, of Chicago; Morris, of Baltimore; Nelson, of Boston; Nixon, of 
Trenton; Brown, of New York; Benedict, of Brooklyn; Coxe, of Utica; Sage, of 
Cincinnati; and Butler, of Philadelphia; receive $4,000, and the others receive 
$3,500. Before the war the salaries of district judges ranged from $1,000 to 
$3,000. Judge Prentiss, of Vermont, after having served two terms with dis- 
tinction in the United States Senate, accepted the appointment of district judge 
in 1842 and served till his death in 1857, on a salary of $1,200. At the present 
time many of the district judges, like Judge Deady of this city; Judge Treat, of 
St. Louis; Judge Dundy, of Nebraska, and Judge Withey of Michigan, men of 
ripe years, profound legal attainments and high personal and professional char- 
acter, and rendering a life-service to the government on a salary of $3,500, 
about the same that is paid to a decent prosecutor in the police courts of the 
larger cities. It is a credit to the Federal judiciary that men have been willing 
to make some pecuniary sacrifice to fill these positions of responsibility and use- 


fulness, and that the instances have been so rare in which their integrity has 
been questioned.” 


The payment which a Federal judge gets after serving ten years and 
reaching the age of seventy, is really small compensation for the 
smallness of his salary. It is extenuating too much the meanness of 
the American Congress to suppose that this was ever intended as a par- 
tial compensation for the smallness of the salaries which the judges 
receive. It was rather intended as a protection to the public—asa 
means of inducing broken down and superannuated judges to resign 
when they reach a point in life when they can no longer discharge the 
duties of their offices. As a matter of fact, the government has hith- 
erto lost very little in the payment of these pensions. The judges, as 
a rule, have stood at their posts to the last, and died in the harness, 
as Taney did, and Clifford did. Sometimes they have resigned in 
anticipation of death, and lived but a short time thereafter, as Grier 
did, andas Nelson did. Mr. Justice Hunt, having been stricken with 
paralysis, was enabled to resign on his salary by a special act of Con- 
gress, and is still living. Mr. Justice Swayne and Mr. Justice Strong 
resigned under the statute, and are still living and receiving their sala- 
ries. The continuance of the salary after a judge finds himself obliged 
to resign on account of superannuation is, of course, something. It 
saves him from absolute want in his last years, and saves him from the 
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unhappiness of being obliged, in the extreme debility of old age, to 
retain a seat on the judicial bench, knowing that he has not strength to 
perform the duties of his office. But, nevertheless, a sound public 
policy requires that the judges should, not only after they become 
superannuated, but especially while they are in office, be placed above 
want, and above temptation. A Federal judge should be placed in such 
a position of independent comfort that he would not be obliged, through 
sheer necessity, to accept gratuities from railroad companies in the form 
of annual passes, in order to get about over his circuit, — these compa- 
nies being constant litigants in his court. When the humblest individual 
has a lawsuit with a powerful corporation, he has a right to feel that he 
stands before a judge who is under no obligation to the corporation, 
however slight. 


Appeats In Writs or Hapeas Corpus. —In the National House of 
Representatives, on March 8, Mr. Poland (Rep.), of Vermont, from 
the Committee on the Judiciary, submitted the following report. It is 
good reading : — 


“The Committee on the Judiciary, to whom was referred the bill (H. R. 
2841) to regulate proceedings and appeals on writs of habeas corpus, have had 
the same under consideration, and herewith report a subtitute for said bill, en- 


titled ‘An act amending section 764 of the Revised Statutes.’ 

“The jurisdiction of the Federal courts and judges to issue the writ of habeas 
corpus, and hear and determine causes of detention thereunder (except in the 
very limited original jurisdiction of the Supreme Court of the United States), is 
under such regulations as Congress shall make. 

“The judiciary act of 1789 conferred power upon the Supreme Court and upon 
the circuit and district courts which were established by that act — 

“To issue writs of scire facias, habeas corpus, and all other writs not specially provided 


for by statute, which may be necessary for the exercise of their respective jurisdictions 
and agreeable to the principles and usages of law. 


‘But with this important and significant limitation :— 


“Provided that writs of habeas corpus shall in no case extend to prisoners in jail, unless 
where they are in custody under or by color of the authority of the United States or are 
committed for trial before some court of the same, or are necessary to be brought into court 
to testify. 

“At the time of the adoption of the Federal constitution there was great jeal- 
ousy of any provision thereof which by any possibility could be interpreted to 
authorize any interference by Federal officers or tribunals with the person or 
property of citizens in the several States. The whole theory of that instrument 
was that protection to the citizen in his person and property would be amply 
afforded by the laws and tribunals of his own State. 

“The early amendments to the Constitution were nearly all in the same general 
direction —limitations and restrictions of the powers of the general govern- 
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ment and its tribunals over the citizens of the States. It was not dreamed of 

in that day that there ever could be any class of citizens in the States who could 
not confidently and cheerfully appeal to the laws and tribunals of their own 
States for the safety and protection of their persons and property. 

“The provisions of the judiciary act of 1789 were framed upon this theory, 
The Federal courts and judges were authorized to discharge persons in custody 
only in cases when the custody was under Federal authority. Persons in custody 
under any State authority could only be discharged by State courts and State 
judges, and the remedy for all unlawful imprisonments of any kind (unless under 
Federal authority) must be sought in the State tribunals. Thus, the framers of 
this early legislation sought not only to carry out the idea that the general pro- 
tection of the liberty of the citizens was the business and duty of the State, but 
also to guard and divide the jurisdiction of the two classes of judicial tribunals, 
national and State, so that no occasion should arise for clash or conflict between 
them. 

“‘All the early legislation of Congress was framed so as to carefully confine 
the jurisdiction of the Federal courts to cases and questions arising under the 
national constitution and laws, and, as to these, that their jurisdiction should 
be final and conclusive; and to that end they were given an appellate jurisdic- 
tion over the State courts when a question of that character was in issue. Ex- 
cept in a limited class of cases, where certain parties might bring suit either in 
Federal or State courts at their election, the early legislation made the jurisdic- 
tion absolutely separate and exclusive. If one had jurisdiction the other had 
not. 

‘The jurisdiction of the Federal courts, to issue writs of habeas corpus, con- 
ferred by the act of 1789, continued unaltered for nearly half a century, and so 
far as we can discover from judicial reports, the several jurisdictions of Federal 
and State courts were exercised in entire harmony, and to the satisfaction and 
safety of all classes of citizens. 

‘The next Federal statute which contained provisions as to the right to issue 
writs of habeas corpus by the courts and judges of the United States was the 
act of March 2, 1833, commonly called the ‘force bill.’ This statute was passed 
to meet the ‘nullification ordinance’ of the State of South Carolina, whereby 
that State sought to prohibit and prevent the officers of the United States from 
collecting the Federal revenue in that State, and authorized prosecutions and 
suits against them for their official acts. 

** The act of Congress provided for the removal of all such suits and prosecu- 
tions against officers in the State courts to the courts of the United States, and 


in certain cases the writ of habeas corpus might be used as a part of - process 
of removal. That act also provided — 


“That either of the justices of the Supreme Court or a judge of any district court of the 
United States, in addition to the authority already conferred by law, shall have power to 
grant writs of habeas corpus in all cases of a prisoner or prisoners in jail or confinement, 
where he or they shall be committed or confined on or by any authority or law for any act 
done, or omitted to be done, in pursuance of a law of the United States, or any order, pro- 
cess, or decree by any judge or court thereof, anything in any act of Congress to the con- 
trary notwithstanding. And if any person or persons to whom such writ of habeas corpus 
may be directed shall refuse to obey the same, or shall neglect or refuse to make return, or 
shall make a false return thereto, in addition to the remedies already given by law he, or 
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they, shall be deemed and taken to be guilty of a misdemeanor, and shall, on conviction 
before any court of competent jurisdiction be punished by fine not exceeding one thousand 
dollars, and by imprisonment not exceeding six months, or by either according to the na- 
ture and aggravation of the case. 


“This action of Congress and the vigorous enforcement of the law by Presi- 
dent Jackson brought this attempt of South Carolina to nullify the national laws 
tou speedy end. So far as the committee are informed, no serious question 
was ever made of the perfect constitutional power of the national government 
thus to protect its own officers for their proper official acts against the hostile 
action of the Legislature and courts of a State. 

‘Many years later the provisions of this same act were invoked for the pro- 
tection of United States officers for acts done in executing the fugitive-slave 
law of 1850, and for which they were arrested and prosecuted in State courts. 
This led to very serious controversy between the State and Federal courts, es- 
pecially in the State of Wisconsin; but the jurisdiction of the Federal courts to 
grant relief in such cases, under this act, was fully sustained by the Supreme 
Court of the United States. 

“The next extension of the power of the Federal courts in issuing writs of 
habeas corpus was by the act of August 2, 1842. This act authorized any judge 
of the Supreme Court, or any district judge, to grant a writ of habeas corpus — 

‘In all cases of any prisoner, or prisoners, in jail or confinement, where he, 
she, or they, being subjects or citizens of any foreign state, and domiciled 
therein, shall be committed or confined, or incustody under, or by any authority 
or law, or process founded thereon, of the United States, or of any one of them, 
for or on account of any act done or omitted, under any alleged right, title, 
authority, privilege, protection, or exemption set up or claimed under the com- 
mission, or order, or sanction of any foreign state or sovereignty, the validity 
and effect whereof depend upon the law of nations, or under color thereof. 

“This act gave an appeal from a single judge to the Circuit Court, and from 
the Circuit Court to the Supreme Court of the United States in the class of cases 
provided for. This act was caused by the prosecution of McLeod in the courts 
of New York for taking part in the seizure and burning of the steamer Caroline 
on Lake Erie during the political disturbances of that period in the Canadian 
Provinces. 

“An act was passed by Congress in 1863, but it related wholly to matters 
growing out of the exigencies of the then existing war, and its provisions have 
therefore now ceased to be of practical importance and need not be repeated. 

‘ But the act which has had the effect of greatly enlarging the jurisdiction of 
the Federal courts and judges, in granting writs of habeas corpus, is the act of 
February 5, 1867. 

“This act extended the power to ‘the several courts of the United States and 
the several justices and judges of said courts within their respective jurisdiction’ 
to issue writs of Aabeas corpus in ‘all cases when any person may be restrained 
of his or her liberty in violation of the constitution, or any law or treaty of the 
United States.’ 

“This act, like the act of 1842, gave an appeal from a single judge to the Cir- 
cuit Court, and from the circuit court to the Supreme Court of the United 
States. 
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‘The condition of things caused by the late civil war is the well known origin 
of this act. In that portion of the country which had been in revolt against the 
national authority, any which had been largely the theater of hostile military 
movements, there existed a very anomalous and unsettled condition of society, 
A minority of the former citizehs had adhered, so far as lay in their power to 
the old government, and rendered as little aid and allegiance as possible to the 
Confederacy. 

‘*The overthrow of slavery and the conferring of citizenship upon the colored 
population were results of the war, and could not be expected to meet favorable 
consideration by the people of the States mainly affected by these changes. It 
was felt that these classes could hardly expect to get fair and impartial justice 
at the hands of the local tribunals, and many acts of Congress were passed to 
extend to them, as far as possible under the constitution, the protection of the 
Federal courts. This act of 1867 was of that class of statutes. It may be that 
the danger and necessity of such legislation was overestimated, but that it did 
exist to some extent was apparent from the condition of things and the ordinary 
operation of human motives and passions. 

“The right of appeal from the Circuit Court to the Supreme Court, under this 
act of 1867, was very soon taken away. 

“The United States Circuit Court in Mississippi, refused a discharge to 
McArdle, who was held in military custody by the authorities of the United 
States, and McArdle appealed to the Supreme Court of the United States, and 
the case was argued before that court. While the court held the case under 
advisement, Congress repealed so much of the act of 1867, as allowed an appeal 
to the Supreme Court, and that court held that such repeal divested it of juris- 
diction even in a pending cause. The case will be found reported in 6 Wal- 
lace, also in 7 Wallace.?. This last action of Congress can only be excused upon 
the ground that the fierce and bitter feeling engendered by the war, had not then 
sufficiently abated for cool and dispassionate legislation. 

**Since the passage of the act of 1867, and especially since that portion of it 
allowing an appeal to the Supreme Court of the United States was repealed, 
Federal judges have assumed and exercised an almost unlimited jurisdiction in 
granting writs of habeas corpus, 

‘* The district judge of Vermont, a very learned and accomplished judge, dis- 
charged a party upon a writ of habeas corpus under the following circumstances: 

“‘The man had been convicted in the county court (which isa court of general 
criminal jurisdiction) of passing counterfeited national bank bills. The Legisla- 
ture of the State had expressly made the act a crime against the State. The 
man was convicted and sentenced to the penitentiary from which he was released 
by this writ. The judge held, tbat by the proper construction of the Revised 
Statutes, the States were prohibited from making such an act punishable, or 
giving their courts jurisdiction over it, and that, therefore, the State court had 
no proper jurisdiction, and their judgment was void, and secondly, that the man 
was restrained of his liberty ‘in violation of the laws of the United States,’ and, 
therefore, came within the provisions of the act of 1867.5 


1 p. 318. ’ Houghton, ex parte, 7 Fed. Rep. 657. 
2 p. 506. 
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«“ Notwithstanding the high character of the judge by whom this decision was 
made, the committee are not ready.to accede to the soundness of either proposi- 
tion on which the decision was based. It certainly admits of very grave doubt 
whether Congress has any constitutional power to prevent the States from 
making such acts crimes against the State, and giving jurisdiction to their 
courts to punish them. They do not, however, desire to enter into any argu- 
ment as to the soundness or unsoundness of this particular decision. The fact 
is apparent, that if this jurisdiction is sustained, the final judgments of the 
highest courts of the States, may be held void and overturned by a single Fed- 
eral judge of the lowest judicial rank, and from his decision there is no appeal. 

“In Re Wong Yung Qui! the petitioner for the writ had been convicted of a 
statutory offense and was in custody under sentence. He was discharged by 
a Federal judge because he held that the State statute contravened some pro- 
vision of the Burlingame treaty. 

“In Re Ah Lee,? a Chinaman, had been convicted of murder in a State 
court and the conviction affirmed in the Supreme Court of the State (Ore- 
gon), but the district judge of that State on habeas corpus, did not hesitate 
to inquire into the jurisdiction of the State court, and into the legal constitu- 
tion of the court itself. The petitioner was not discharged, but for no lack of 
jurisdiction in the judge himself. - 

“But the latest, and perhaps the most extraordinary exercise of this jurisdic- 
tion by a Federal judge, and in the same State, in the case In re Lee Tong. The 
petitioner was prosecuted and arrested for violation of an ordinance of the city 
of Portland for the suppression of gaming. The judge decided that the city 
ordinance went beyond the law of the State, and was not, therefore, a legal 
ordinance; consequently the arrest was unlawful, and the petitioner was re- 
strained of his liberty without ‘due process of law,’ and, under the fourteenth 
amendment, the Federal courts had power to discharge him by habeas corpus. 

“Tf this reasoning be sound, then any unlawful imprisonment by anybody, for 
any cause, is without ‘due process of law,’ and Federal courts and judges have 
jurisdiction to liberate by habeas corpus; in other words, Federal courts and 
judges have sole jurisdiction in all cases of imprisonments under Federal au- 
thority, and concurrent jurisdiction with the State courts and judges in all other 
cases. 

‘“‘ These cases and some others that might be cited, show that under this act 
of 1867, the early and long established idea of keeping the jurisdictions of 
national and State tribunals distinct and separate, as to this class of cases, is 
entirely overturned. 

“The committee do not believe that Congress, in passing the act of 1867, in- 
tended any such thing, or that the true construction of the act warrants any such 
thing. Nor does there seem to have been any occasion for such action, or to 
stretch Federal jurisdiction into the clear domain of State jurisdiction, as has 
been done. In the Vermont case, if the petitioner claimed that the Vermont 


_ Statute under which he was convicted conflicted with a national statute, a writ - 


of error would have carried his case to the Supreme Court of the United States, 
if the State court decided against his contention. So, if he did not raise the 
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2 6 Sawyer, 410. 
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question on his trial, but the court had no jurisdiction, so that the conviction 
and sentence were void, the State courts and judges had ample jurisdiction to 
relieve him on habeas corpus. 

‘‘The same may be said in substance of the other cases. But if the act of 
1867 intended to allow interference in cases of arrests by State officers, under 
State authority, the committee do not believe that it was contemplated by its 
framers or can properly be construed to authorize the overthrow of the final 
judgments of the State courts of general jurisdiction, by the inferior Federa} 
judges, whose judgment shall be final, and thus make them a court of errors 
over the highest tribunals of the States. The Supreme Court as early as Ex 
parte Watkins,! decided that when a court has pronounced judgment in a case 
where it has general jurisdiction of the subject-matter, that judgment, unless 
reversed ina direct proceeding for that purpose, pronounces the law of the case, 

‘“‘The English courts have steadily refused to examine the validity of convic- 
tions of their colonial courts by the use of this writ, but have upheld them as 
rightful and lawful, unless reversed on appeal to the Privy Council. 

‘*The jurisdiction assumed by Federal judges, if allowed to continue, and 
continue unrestrained and unquestioned, cannot fail,to bring the two judicial sys- 
tems into serious and painful conflict, unless the State courts shall tamely sub- 
mit to be shorn of the jurisdiction they haye exclusively exercised since the 
government existed. The bill referred to the committee attempts to curtail and 
restrain to a certain extent the powers assumed by the Federal judges under the 
act of 1867. The committee finds this a nice and difficult task. The special 
causes which were deemed sufficient to make the act of 1867 necessary may exist 
yet to some extent, so that the committee do not feel justified in recommending 
itsrepeal. They deem it advisable now to do no more than to recommend the 
restoration of the right of appeal to the Supreme Court, just as the act of 1867 
gave it, and therefore report a bill to that effect as a substitute for the bill re- 
ferred to them. With this right of appeal restored, the true extent of the act 
of 1867, and the true limits of the jurisdiction of the Federal courts and judges 
under it, will become defined, and it can then be seen whether further legisla- 
tion is necessary.”’ 


2 8 Pet. 193. 
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West Coast REPORTER, VoL.I. West Coast Reporter, issued in Weekly Parts, 
containing all the Decisions as fast as filed of the following Courts: United 
States Circuit and District Courts for California, Colorado, Nevada, and 
Oregon, and the Supreme Courts of Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, Utah, Washington, and Wyoming. 
Also Legal Essays and Editorial Notes. Editors: Joun Norton POMEROY, 
LL.D., CARTER P. Pomeroy. Vol. I., January-February, 1884. San Fran- 
cisco: A. L. Bancroft & Co. 1884. 


PaciFic REPORTER, VOL. I. The Pacific Reporter, Vol. I., Containing all the 
Decisions of the Supreme Courts of California, Colorado, Kansas, Oregon, 
Nevada, Arizona, Idaho, Montana, Washington, Wyoming, Utah, and New 
Mexico. December 27, 1883; January 31, 1884. St. Paul: West Publishing 
Co. 1884. 


A glance at the title pages of these two books, as above given, will indicate 
that they do not cover precisely the same field. The West Coast Reporter 
reports all the decisions of all the courts of last resort, and of all the national 
courts within the States and Territories named; whereas the Pacific Reporter 
reports only the decisions of the State and Territorial courts within the States and 
Territories named. The territory covered by the two publications is the same 
except that the Pacific Reporter takes in Kansas. The publishers of the Pacific 
Reporter could not well have included in this publication the reports of the 
decisions of the national courts for the Pacific States, because they report all 
the decisions of the national Circuit and District Courts in another publication 
called the Federal Reporter. As pointed out by us in a former issue, these two 
publications are necessarily in a position of sharprivalry. Inthe brief comparison 
which we shall institute between them, we desire carefully to avoid doing any 
injustice to the enterprising publishers of either work. 

It is to be observed, in the first place, that the title page of the West Coast 
Reporter carries upon it the names of two responsible editors, one of them a law 
writer of eminence, and the other known to be a co-editor of the great work 
which the Messrs. Bancroft are publishing, the American Decisions. On the 
other hand, the Pacific Reporter does not carry on its title page the name of any 
editor; but the name and reputation of its publishers afford the only guarantee 
to the profession of the excellence of its work: The West Coast Reporter con- 
tains nine hundred and forty-nine pages of printed matter, aside from its table 
of cases. The body of its reported cases is printed in a type which we have 
some difficulty in classifying; it looks to us like the somewhat irregular type 
which is known as bourgeois, a size larger than brevier, and a size smaller than 
long primer. Each page contains nearly twice as much matter as an ordinary 
page of law reports. The Pacific Reporter is not quite, though nearly as large; 
itis printed in a type one size larger than that of the West Coast Reporter; a 
type which we should classify as long primer. It carries upon each page a 
much greater amount of matter than is found on an ordinary page of law reports, 
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and looks a little more open than the page of the West Coast Reporter. The 
West Coast Reporter is printed on good, firm paper; the Pacijic Reporter is printed 
on rather thin paper, not very firm, but tinted and calendered. The West Coast 
Reporter makes a somewhat larger and more substantial book than the Pacific 
Reporter, At the time of this writing, we are not advised of the price at which 
the respective publishers sell their bound volumes, although we suppose this 
can be learned from their advertisements. In the West Coast Reporter there igs 
some editorial work beyond mere case reporting, though not very much. A 
portion of Dr. Pomeroy’s article on ‘ Riparian Rights, the West Coast Doc- 
trine,”’ is given. This monograph is published as a continued article, and is 
expected to run through twelve numbers. This being so, it will be split up into 
two or three bound volumes, and not more than six pages of it will be found in 
any one place. This we think a great mistake. About a page of editorial notes 
is given in each weekly number of the West Coast Reporter, besides some judi- 
cious book reviews, which are evidently written by Dr. Pomeroy. The 
Pacific Reporter, on the other hand, is confined merely to case reporting. We 
detected the other day, in examining a number of the Pacific Reporter, some errors 
in the citation of cases, such as indicate hurried editorial work. It is easy to 
see how these errors, which disfigure many volumes of authorized reports, creep 
in. The judge who writes the opinion of the court in some cases carelessly 
cites decisions from digests and the foot notes of treatises; that is, he cites 
them second-hand, and necessarily with any typographical errors which may 
there be found. Even where he does not fall into this slovenly practice, he pos- 
sibly writes an illegible hand; at all events, he makes his share of mistakes in 
citations. These are multiplied by the clerk of the court in furnishing copies 
for the printer; these also are multiplied by the printer in erroneous readings 
of the copy. It results that, unless the editor has some one who can take the 
proof and go into a law library and verify the citations by reference to the books 
themselves in which the cases are reported, a great many mistakes will creep in. 
One who has had experience in book-making may perhaps be privileged to say 
that it is surprising how many mistakes will escape from the pen of the most 
careful writer, only to be picked up in this way by these subsequent verifica- 
tions. We are not prepared to say at this writing whether the West Coast 
Reporter contains any of these mistakes or not, and we have not time to make a 
comparison for the purpose of ascertaining what the fact may be. Our judg- 
ment is that the able editors of the West Coast Reporter can make their publica- 
tion a desideratum to the profession throughout the country by putting into it 
a greater amount of editorial work. The leading cases ought to be annotated 
by able men. There ought to be more editorial matter of a general character. 
For instance, the case of Ex parte Robb, in which Mr. Circuit Judge Sawyer and 
Mr. District Judge Sabin take the extraordinary position that the courts of the 
States have no jurisdiction by habeas corpus to inquire into the detention of 
prisoners held under process of interstate extradition, should not pass the eye 
of as learned a constitutional lawyer as Prof. Pomeroy without some observa- 
tion. It is, in our deliberate judgment, a flagrant piece of judicial usurpation, — 
a part of a system of usurpation by which the Federal judges on the Pacific 
Coast are slowly and surely suppressing the rights of those States. Our judg- 
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ment is that it never was intended by Congress that the Federal judges should 
have any jurisdiction in this matter whatever. The matter of surrendering 
fugitives from the justice of other States is a matter which belongs wholly to the 
States. It belongs to them in their sovereign character. It is true that it is an 
obligation imposed upon them by the constitution of the United States; but it is 
a preposterous idea that the Governors of the States should be subjected to the 
superintending jurisdiction of the Federal judges. If the idea had been men- 
tioned in the early days of the constitution, it would have been scouted. 


PEELER’S LAW AND EQUITYIN UNITED StaTEs Courts. A Treatise on Law and 
Equity as Distinguished and Enforced in the Courts of the United States. 
By A.J. PEELER. Austin: Swindell’s Printing House. 1883. 


This is a volume of a little over four hundred pages, printed on firm thick paper 
and leaded like a legislative bill. Itis evident upon inspection that a very great 
effort has been made to swell it out to the dimensions of a book. The author 
in his preface says: ‘* The distinction between law and equity is a distinguish- 
ing feature in the administration of remedial justice in the courts of the United 
States. A failure to appreciate and observe this distinction has resulted in the 
dismissal of many cases. After long and expensive litigation in the court be- 
low, it not unfrequently happens when the case reaches the Supreme Court of the 
United States, it is dismissed because brought on the wrong side of the court, 
orreversed because the differences in pleading and practice between the two sys- 
tems were totally disregarded. Scarcely a volume of the circuit decisions can 
be taken up which does not contain such examples of time, labor, and money 
thrown away. No treatise designed to assist the profession in avoiding the 
vexation and disappointment so frequently experienced on this subject has ever 
been published. I first thought of limiting this work, as of most practical value, 
to the matters covered by the fourth chapter, distinguishing between legal and 
equitable, primary and remedial rights and treating of the rule which confines 
legal remedies to the law side, and equitable remedies to the equity side of the 
court. But, upon reflection, I was convinced it would serve a more useful pur- 
pose if it included a consideration of common law and equity as recognized and 
contra-distinguished in the constitution and statutes of the United States, with 
an outline of the nature and general principles of Federal jurisdiction, and of 
the jurisdiction of the several courts of the United States, and a general view 
of the source of the legal and equitable rights to be adjudicated in said courts, 
and the rules of decision with respect thereto. This greatly enlarged the scope 
of the work; and while it is not intended to cover in detail the whole field of 
Federal practice, or to supersede works which profess to do so, it will be found, it 
is believed, to embrace nearly all material matters, and especially to treat, with 
more than ordinary fullness, of the relations of the Federal and State courts to 
each other, —a matter of great and daily increasing importance.”’ 

It is divided into four chapters. The first professes to treat of common 
law and equity, as recognized and contra-distinguished in the constitution of 
the United States; the second, of the nature and general principles of 
Federal jurisdiction and of the jurisdiction of the several courts; the third, of 
of the source and rule of decision of legal and equitable rights; and the fourth, 
of legal and equitable rights distinguished, and herein of the rule which confines 
legal remedies to the law side and equitable remedies to the equity side of the 
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court, and of the effect of said laws and practice thereon. It is thus perceived 
that a very considerable, perhaps the larger portion, of the book relates to the 
general subject of the jurisdiction and practice of the courts of the United 
States, and that the subject of which the book, according to its title page, distinc. 
tively treats, is embraced for the most part within the first and fourth chapters, 
We are not prepared to say what need there is of such awork. There are several] 
works on the subject of Federal practice already, and yet it is believed there is 
much room for a good one. This does not profess to be a general work upon 
that subject. It would seem as though the learned author, after writing a 
monograph on the subject of law and equity as distinguished and enforced in 
the courts of the United States, must have found that he did not have enough 
matter in hand to make much of a book, and therefore committed the error of 
launching out into the general subject of the jurisdiction and practice of those 
courts. We find, on turning over the pages, a great deal of matter which is 
entirely foreign to the scope of the work as announced on its title page. It is 
more than what its title page professes, and we apprehend much less thana 
thorough treatise on the general practice in those courts. We are not pre- 
pared to venture an opinion as to the place, if any, which it is destined to take 
in legal literature, or how far it will be likely to prove useful to the profession. 
We find that agood many cases are cited, more we apprehend than in the late 
work of Dr. Spear on the courts of the United States. 


HayYNe’s NEw TRIAL AND APPEAL. A Treatise on New Trial and Appeal and 
other Proceedings for Review in Civil Cases. By RoBpert Y. HayNk, of the 


San Francisco Bar. In two volumes. San Francisco: Sumner Whitney & 
Co, 1884. 


This writer, it will be observed, carries an historic name. If he is a descend- 
ant of the celebrated Col. Robert Y. Hayne, the reader will expect to find in these 
pages evidences of the maxim of the turf, that blood will tell. We regret to 
learn, on turning to his title page, that, with two exceptions, these volumes are 
confined to the practice as it exists in California. These exceptions relate to 
the granting of new trials because of irregularity of the courts, of the jury, of 
the adverse party, misconduct of the jury, accident, surprise, etc. On these 
subjects authorities are cited from the decisions of all the States. He also 
states that in treating the four writs and actions for relief in equity (what- 
ever these are) the decisions of the Supreme Court of the United States have 
been made use of. We notice some evidences of rawness in book-making, 
which, however, do not detract from the usefulness of the work. Among these 
it may be mentioned that the citations are sometimes printed in the body of the 
text, and sometimes dropped in the form of foot-notes, even on the same page. 
We suspect:that some little effort has been made to swell these two volumes 
out to the size of nearly twelve hundred pages which they have reached. The 
table of cases is printed at the end of the second volume, in a single column on 
each page. The index of the first volume is duplicated; that is to say, at the 
end of the first volume there is an index of that volume, and then at the end of 
the second volume there is an index of the entire work. The work is also very 
much swelled out by extensive quotations from the adjudicated cases. Quoting 
from adjudged cases, when sparingly and judiciously indulged in, is not a bad 
feature even of a book of practice; but it is one of those things which law 
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writers, in their anxiety to bring out the reasons upon which the adjudications 
proceed, are liable to carry to an excess. The author has evidently adopted 
this practice in conformity with what he states in his preface, that ‘‘ the aim 
has been, not merely to state the law, butto showit. A mere statement of rules 
followed by a citation to cases looks very neat and concise; but it throws the 
entire burden of examining the citations upon the person who consults the book, 
who may not have at hand the reports of the cases referred to. And while the 
practitioner will always examine the citations to some extent, yet he may be 
saved a great deal of labor, if he has before him not merely the conclusions of 
the writer, but also the materials from which such conclusions are drawn.’’ 
There is a good deal of truth in this. One of the most popular law books which 
has been written in a decade is Wood on the Law of Nuisances, a book which 
abounds in quotations from adjudicated cases. The publishers have printed the 
book before us on beautiful calendered and tinted paper, in very clear type; and 
altogether its typographical appearance is first-class. They have also humored 
the conceit of the editor of the AMERICAN Law REVIEW, by binding the copies sent 
to him in half calf. The only mistake which they have made in this binding is 
in using the ordinary colored calf skin, instead of using the white calf skin in 
which Grattan’s Reports are bound. This colored calf skin is tanned in such a 
manner that the fiber is really cut and partially disintegrated with acid, and it 
will not last much longer than sheepskin. But the white calf skin of Grattan’s 
Reports will last, even in the trying atmosphere of the St. Louis Law Library, 
forty or fifty years; whereas the backs of sheep-bound books break on the same 
shelves within four years. The law books of the future will be bound in half 
calf, and the calf will be white calf. There is no sense whatever in using 
leather for the sides of books. The sides of a book never wear out. The points 
of wear are at the hinges and tips, particularly at the hinges. The conventional 
sheep skin, very often split sheep skin called skiver, in which American law 
books are bound, shows how raw we still are as people. We shall scarcely be 


able to claim to be really civilized, until our law libraries are bouud in better 
material. 


BoonE ON REAL Property. A Manual of the Law of Real Property, including 
also General Rules of Law relating tothe Purchase and Sale of Real Property. 
or Law of Vendor and Purchaser, as determined by the leading courts of 
England and the United States. By Cuaries T. Boonr, LL. B. Author of 
<6 a of Corporations,” etc. San Francisco: Sumner, Whitney & Co. 
1883. 

This work is by the author of Boone on the ‘‘ Law of Corporations,”’ and it 
is a book of substantially the same size, and constructed on the same plan as 
that work. It belongs tothe series of law books which Sumner, Whitney & Co. are 
getting out, called ‘‘ The Practitioner’s Series of Hand-Books of the Law.” The 
price is not marked, but we believe they are sold at $3 pervolume. They are 
either small duodecimos, or 18mos, we are not qualified to say which, of about 
500 pages each, and are bound in skiver or flexible covers. The citations are 
not dropped at the bottom of the pages, but run along in the body of the pages 
between the sections, the notes being numbered. This is as gooda plan as any. 
The distinctive feature of these little books is that they are highly condensed 
statements of rules and points of law, without any effort to show the law, as 
Mr. Hayne says in his preface to the work previously noticed. In fact, they are 
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constructed on exactly the opposite plan from that which has been pursued by 
Mr. Hayne. The author of the work before us nevertheless claims that his work 
is ‘‘not a digest, nor is it a treatise, strictly speaking, but a plain, concise, and 
what the author believes to be an accurate embodiment of the law relating to the 
title of which it treats, as ascertained in the light of the best American and Eng- 
lish authors.’ He also states that his aim has been “ to offer the profession the 
law as it exists to-day, divested of all obsolete doctrines, in a form readily acces- 
sible and free from fruitless discussion.’’ This work certainly does not offer to 
the profession the law of real property as it exists to-day. Some of the most 
important topics in that law are not here treated of at all. For instance, 
within the last forty years, in nearly every State in the Union, a new estate or 
interest in land has been created by statute, called the homestead, or in 
some States, ‘‘the estate of homestead.’? We cannot see that the author 
treats of this estate or interest in land at all, nor is there such a title 
as ‘‘Homestead”’ in his index. American legislation has also within a 
comparatively recent period created in many of the States a statutory 
separate estate in lands held by married women. We cannot discover that this 
estate, which, as is well known, has been a most fruitful source of litigation, 
has been made the subject of inquiry by the learned author. We cannot find 
any such title as ‘“‘ Separate Estate,’’ nor do we find anything in the index under 
Husband and Wife,’”’ or under Married Women,”’ which indicates that this 
very important topic in the law of real property has been at all considered. 
The books of this series have no tables of‘cases; there is no “hair on the end 
of the man’s nose,’’ for which several of our learned readers so stoutly contend, 
as will be seen by reference to another column.! The publication of small 


books on the law has become quite a rage, and we expect next to hear of a vest- 
pocket series. 


AMERICAN DECISIONS, VOLS. L..anp LI. The American Decisions, Containing 
the Cases of General Value and Authority Decided in the Courts of the Sev- 
eral States from the Earliest Issue of State Reports to the year 1869. Com- 
piled and Annotated by A. C. FREEMAN. Volumes L.and LI. San Francisco: 
A. L. Bancroft & Co. 1884. 


The publishers have now got down to the year 1849, in some cases to the year 
1850. The modern period is now reached, and the railroad cases will hereafter 
begin to appear. Looking over these volumes, we do not see much to distin- 
guish them from the preceding volumes of the same series. We discover a 
good many useful notes, some of them quite extensive. Thus, in Volume L., 
at page 97, there is what appears to be a very useful note, bristling with cita- 
tions, on the subject of customs and their value, touching upon the usages 
of banking, of common carriers, of landlord and tenant, of principal and agent, 
and of master and servant; on page 172, there is a short note on the nature 
of the writ of right; on page 287, a considerable note on the subject of the 
computation of interest, of compound interest, and of the law of the place 
which furnishes the rule as to interest; on page 371, another on marriage 
settlements; on page 391, another on the constitutionality of statutes of limita- 
tion; on page 485, another on the subject of the assent of an executor to a 
legacy; on pages 672 to 681, another on the rescission of contracts; on pages 


1 Ante, p. 314, 
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77 to 775, another on exemplary damages; on page 776, another on liability for 
puisauces as between landlord and tenant. Also, in Volume LI., pages 82 to 
94 inclusive, there is a valuable note on the subject of conspiracy; on page 152, 
another on the subject of writs of assistance; on page 51%, another on the sub- 
ject of proceedings upon the bonds of executors and administrators; on page 
(16, another on the power of courts of justice to receive extrinsic evidence, 
such as legislative journals, for the purpose of determining whether a statute 
was so passed as to be invalid; on page 751, another on resulting trusts; and 
in both volumes many other short notes on various topics. 

We regard this as a very valuable work. We have made constant use of it 
for several months past, and do not hesitate to express the opinion that, for 
the ordinary practitioner, the reports of his own State, of the Supreme 
Court of the United States, — perhaps those of the Circuit Courts of the United 
States, —and these reports, together with the American Reports, which will 
form a continuation of these, will furnish a very good equipment. 


AMERICAN REPORTS, VoL_. XLIV. The American Reports, Containing the De- 
cisions of General Interest Decided in the Courts of last Resort of the Several 
States, with Notes and References. By IRvinG BRowNeE. Vol. XLIV. Con- 
taining all Cases of General Authority in the following Reports: 68 Alabama, 
69 Alabama, 60 California, 61 California, 49 Connecticut, 67 Georgia, 104 Ili- 
nois, 105 Illinois, 85 Indiana, 86 Indiana, 59 Iowa, 29 Kansas, 80 Kentucky, 34 
Louisiana Annual, 30 Minnesota, 92 New York, 99% Pennsylvania State, 18 
South Carolina, 57 Texas, 58 Texas, 13 Texas Court of Appeals, 76 Virginia. 
Albany: John D. Parsons, Jr. 1884. 

This series of cases, as is well known, begins with the year 1869, where the 
American Decisions, when completed, will end. The two will therefore form a 
continuous series of selected cases of great value, edited upon substantially 
the same plan, and annotated. We believe the original editor of this series 
was Isaac Grant Thompson, Esq., the first editor of the Albany Law Journal. 
Mr. Thompson died in the prime of life, and Mr. Browne became his successor, 
both in the conduct of the Albany Law Journal and in the editing of the Amer- 
ican Reports. Mr. Browne is not a novice in this sort of work. He is a learned 
and experienced lawyer of mature age, whose quiet and scholarly tastes lead 
him in the direction of legal editing and legal book-making. Each volume con- 
tains, in addition to a table of the cases reported and a table of cases cited, 
a special table of cases overruled, doubted, and denied. This is a feature of 
very considerable value. The notes prepared by Mr. Browne are a valuable 
addition to his work, but we never read them without regretting that they are 
printed in such small type. They are printed in nonpareil; they should have 
been printed in brevier. 


Appott’s NEw YorkK DiGEsT. First SUPPLEMENT. Vou. II. A Digest of the 
New York Statutes and Reports, from January, 1873, to July, 1882. By AUSTIN 
Aspsotr. Comprising Adjudications of all the Courts of the State, * * * 
together with the Statutes of General Application contained in the Laws from 
1873 to 1882, inclusive, including the Code of Civil Procedure and Penal Code, 
with Notes and References to Cases Criticised, being the First Supplement (in 
two volumes) to the Revised Edition of Abbott’s New York Digest. Vol. IL. 
of Supplement, Vol. VIII. of Set. New York: Baker, Voorhis & Co., 66 Nas- 
sau Street. 1883. 


The title page of this remarkable volume, a portion of which we have omitted 
on account of its length, very clearly indicates its scope. It contains more than 
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twelve hundred pages of imperial octavo, printed in double column. 
is probably the best expert in this species of book-making now living. 


Its author 


It would 
take a very considerable time to indicate the numerous valuable features of this 


work. Not only are the propositions decided by the courts well stated, but (in 
brackets) the cases are cited upon which the courts relied in their opinions, 
Moreover, this digest is annotated by copious notes in fine type in which the 


learned author refers to decisions upon various points. In this respect it is 
quite unique. We know of no other work which indicates such minute thor- 
oughness. The amount of literary work of various kinds which Mr. Abbott 
has turned out almost staggers belief. He belongs to that class of men whom 
ill-informed members of the profession are constantly accusing of ‘‘ writing too 
much,’’ They forget that the very greatest men whose writings have ever 
blessed mankind have been men of this class. Martin Luther turned outa great 
octavo volume every year for thirty years.’ Allowing that Francis Bacon was 
not Shakespeare, his philosophical writings are prodigies, both in their volume 
and in the extent of research and profundity of thought displayed. We believe 
that the complete works of Voltaire comprise some eighty volumes. Alexandre 
Dumas was the prolific author of something near a thousand tales, every one 
of which has served in a high degree to amuse and instruct mankind. Sir 
Walter Scott, after becoming distinguished as a poet and also as a prose writer, 
retired to a garret in Edinburgh, in consequence of a resolution which he had 
formed of paying off by literary labor the debts of the printing house of Bal- 
lantyne & Co., in which he was a silent partner, and there produced in great 
rapidity that marvelous series, the Waverly Novels, and also his life of Napo- 
leon. Anthony Trollope, after he had established his fame as a writer, ground 
out works of fiction as by clock work, obliging himself to write a given number 
of hours each day, and, what was more, to write a given number of words 
every half hour, by his watch. Of eminent American writers, Mr. Justice 
Story has been not only the most prolific but the most useful. His great work 
on iquity Jurisprudence is one of the few works which has acquired and 
maintained a high authority in the courts of Westminster Hall. Who can 
aumerate from his memory the legal works written by Joseph Chitty, and 
who can say that a single one of them was not of value to the legal profes- 
sion? It is foolish in the highest degree to estimate the value of the works 
of an author by the number of works which he turns out. The truth is, within 
a certain period of life, embracing the mature years of a man, the more he 
labors, other things being equal, the better he labors. Nor is it true that those 
books which have been written upon the mere principle of money-getting have 
been for that reason less useful. Some of the greatest works which have ever 
been produced in any department of literature have been written under the 
absolute pressure of poverty, and by men who would have been constrained to 
write from no other cause. It is true that indifferent works have been turned 
out by men of reputation who have lent themselves to publishers for the mere 
purpose of making money; works which, if issued before their reputation had 
been achieved, would not have sufficed to give them any reputation, but would 
have fallen dead from the press. A good many illustrations of this could be 
given, undoubtedly showing that the thing called reputation is entirely artifi- 
cial, and that the great masses of mankind do not discriminate, in fact have not 
the ability to discriminate, but merely look to the label which the book wears, 


BOOK REVIEWS. 335 


just as they look to the label or trade-mark which is worn by a particular article 
of goods which they purchase for consumption. 

It is well known that there is more work and less money for both author and 
publisher in digests than-in any other kind of law books. There may be ex- 
ceptions to this in regard to the digests of a great and populous State like the 
State of New York; but notwithstanding this fact, the need of these keys, which 
unlock the vast storehouses of case law, is so great, so imperative, that those 
who furnish them to the profession will always be regarded as their greatest 
benefactors. Mr. Abbott is not merely a digest-maker. He is the author and 
co-author of some well known treatises. He is also understood to be the edi- 
tor of the only daily legal newspaper in the world, the New York Daily Register. 
The very best reflections upon the subject of law reform, and of the various 
measures in that direction pending before the New York Legislature, will be 
found from day to day injthe columns of that paper from his pen. He finds time 
also to present in those columns a great many useful notes of cases. In addi- 
tion to all this labor, we understand that he is engaged in a numerous and ex- 
acting practice. In fact, we have come, without ever having had the pleasure of 
a personal acquaintance with Mr. Abbott, to look upon him as one of the most 
remarkable men in the legal profession; remarkable alike in the extent, the 
variety, and the excellence of the work which he is able to achieve. Heisa 
living embodiment of the truth that a man does not know how much work he 
can do until he really tries, and puts his mind to the discovery of methods 
for abridging and shortening his labors. A man of such natural capacity would 
be a marked man in whatever employment his lot should be cast. If Napoleon 
had not had the education of a soldier, but had been raised in a modern busi- 
ness house, he would have been a Vanderbilt or a Jay Gould, or more than 
either or both. He would have lived to own nearly all the railroads in the coun- 
try. His vast combinations and his sudden and powerful action would have 
distanced all competition and allrivalry. If he had betaken himself to litera- 
ture, he would have made a marked impression upon his time. Touse a homely 
expression, ‘‘ brains is brains.’? It will make itself felt in whatever employ- 
ment fortune or circumstance may cast it. 

This book is almost as large as Webster’s Unabridged Dictionary. It is got- 
ten up in a manner entirely creditable to the enterprising publishers. 


ABBOTT’s NEW YORK DIGEST, ANNUAL FOR 1882-3. A Digest of the New York 
Statutes and Reports, from July 1, 1882, to January 1, 1884, with Tables of 
Statutes, Constitutional Provisions, Rules of Court, and Cases cited. By 
AusTIN ABBOTT. New York: George S. Diossy. 1884. 


It will be perceived that the period of time covered by this volume is just a 
year and a half. Nevertheless, constructed on the well known plan upon which 
the other digests of Mr. Abbott are constructed, and printed in the same type, it 
embraces a little over six hundred and fifty pages of printed matter, double 
column, imperial octavo. In it are digested forty volumes of reports. If the 
State of New York in eighteen months turns out forty volumes of judicial reports, 
the question which must rack the brains of the legal profession in that State is, 
Where is this thing to end, and what is to be done with the reports? Is there 
to be no end of this process of piling instance upon instance, and dictum upon 
dictum? These reports, on examination, discover themselves to be all sorts of re- 
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ports of all sorts of courts, good, bad and indifferent. Among them are seven 
volumes of the reports of the Court of Appeals, which in that State is the court 
of last resort. Then there are five volumes of the reports of Hun, who is the 
official reporter of the Supreme Court, or rather of the Supreme Courts; 
for that court is divided into several departments, the judges in each 
department sitting in banc and reviewing causes which have come up to 
them from nisi prius; and Hun is the reporter of the opinions thus delivered 
Then, in New York City there is a court of Common Pleas, presided over by 
Judge Daly, a very learned and experienced judge, who probably hes not 
his equal at this time upon any bench in that State. Judge Daly has 
reported nine volumes of cases decided by that court, and one of these volumes 
is embraced in this Digest. Then there is in New York City a court called 
the Superior Court, out of which have been ground no less than forty- 
eight volumes of reports. A large number of the reports of this court have 
been reported by Jones and Spencer, and these are cited either Superior Court 
Reports or by the names of the reporters, or, when greater accuracy is desired, 
by both names. Of these, one volume is included in this Annual Digest. Then 
there is an inferior court called the Surrogate’s court, in that State, which has 
charge of the probate of wills and administration of estates. It somewhat re- 
sembles the Probate Courts in Missouri. We have been informed that in the 
counties whose chief towns are not large cities, the office of surrogate, or judge 
of the this court, is generally filled by some young lawyer; just as they very 
often elect a young lawyer, just out of a law school, to the office of prosecuting 
attorney in Missouri. The decisions of these courts also have to be reported, 
and there are now two series of them; Redfield’s Surrogate Court Reports, 
of which five volumes have appeared, one of them digested in this book; and 
Demarest’s Surrogate Reports, of which but one volume, here digested, has 
appeared. Going outside of these, we find all manner of irregular reports; City 
Court Reports, one volume; and Civil Procedure Reports, by Browne, three vol- 
umes of which have been issued, two of which are here digested; Civil Proced- 
ure Reports by McCarty, two volumes of which have been issued, one of which 
is here digested. Then, the second volume of Edmond’s Select Cases, lately 
issued, is digested here. These are understood to be the decisions of the late 
Judge Edmonds, a very learned lawyer, but a visionary in certain matters. 
Then here are the interminable Howard’s Practice Reports which have already 
run up sixty-five volumes. Howard, when he began reporting, was deputy clerk 
of the Supreme Court; and if he is still the author of these reports, he is cer- 
tainly the most persistent grind of which there is any instance in the way of un- 
authorized and irregular reporting. He is ‘‘ the irregular wild Glendower”’ of 
the reporters. His first volume consisted of cases which were printed with- 
out any head-notes, For atime he confined himself to the idea of reporting 
decisions upon questions of practice, the new Code of Procedure having just 
come into operation; he soon spread out, aad began to take in all sorts of de- 
cisions, of all sorts of courts, on all sorts of subjects, cramming between his 
lids everything from the decisons of single judges at special term, of judges in 
chambers in cases of habeas corpus and in proceedings supplementary to execu- 
tion, clear up to the decisions of the court of last resort; anything to make up a 
book; many of them being reversed cases and overruled cases, no minute being 
made of the reversal, or of the fact of the decision being overruled. Then, here 
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isa volume called the New York Criminal Reports, which we have never seen. 
Several attempts have been made to float a general series of reports of criminal 
cases, but we believe they have resulted in failures. We miss in this list the 
name of our old friend Barbour. What has become of him? We believe he ran 
up to volume sixty-seven. If he is in the land of the living, he deserves the 
thanks of the profession for desisting from the business of multiplying reports, 
especiaily such reports as he multiplied. If he is dead, peace to his ashes. 
De mortuis nil nisi bonum. Then, here come several periodicals, the Albany Law 
Journal, which by the way is too respectable a publication to be caught in such 
company as many of the reports which we have here catalogued. Then there is 
a concern called the Monthly Law Bulletin, which we have never seen, and an- 
other called the Weekly Digest, which we understand is quite popular, though 
we have never been able to make much use of it. Then, a good many decisions 
of New York courts are reported in a condensed form, in a law periodical called 
the Reporter, which is devoted to the reporting of selected cases of all the 
courts throughout the country, and is a very creditable publicationindeed. And 
so forth; a list like Homer’s catalogue of the ships, or Milton’s catalogue of the 
devils; and Mr. Abbott’s next volume will undoubtedly lengthen it out consid- 
erably. We have not yet seen the tail end of the procession. We have seen— 


. ** All these and more come flocking,” 


like a flight of migratory birds, eternally coming from out the invisible ether, 
in the same direction. It is certain that no dearth of reports can be complained 


of now. 
“ The loaded press beneath its labor groans, 


And printer's devils shake their weary bones.” 

Mr. Abbott himself has perpetrated two of these irregular volumes of reports 
upon the profession within the period embraced in this Digest, namely: volumes 
ll and 12 of Abbott’s New Cases; but he has atoned for this sin against his 
patient brethren by the making of this Digest. He has gathered together all this 
irregular mass, including the laws of New York for the year 1883, (and it should 
be here stated parenthetically, that no Legislature in the Union makes such 
abominable Jaws and that no State in the Union is so cursed with special legis- 
tion); — he has gathered together a summary statement of all that is contained 
in these forty-one volumes and condensed it into about five hundred pages of 
his text. He has done more; he has annotated it. The bottoms of his pages 
are sprinkled here and there with his learned and critical notes, in which he 
draws decisions intocomparison; points out what cases are overruled, what re- 
versed; runs out into other fields and shows what other courts have held upon 
the same point; and thereby saves a world of labor to the practitioner. His 
table of cases, which is very long and very thorough, is also a history of each 
case. It tells where it is reported, in how many different volumes, what it is 
about; and, if it has been overruled or reversed, or doubted, or denied, that is 
pointed out. Then, prefixed to his book, is a table of Statutes and Rules (by 
which we suppose he means rules of courts), which are cited in the Digest- 
These include the New York Code of Civil Procedure, the New York Code of 
Criminal Procedure, the New York Code of Procedure (whatever that is), Colo- 
nial Laws, the constitution of the United States, that of the State of New York, 
Session Laws, the New York Penal Code, the Revised Laws of New York, the 
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Revised Statutes of New York, Rules of the Courts, Revised Statutes of the 
United States, and the United States at Large. He made a mistake in not put- 
ting in the Declaration of Independence, and Washington’s Farewell Address, 
But evidently this table, compiled as it must have been with a great deal of la- 
bor, must be a very substantial assistance to the practitioner. The lawyer wants 
to know what construction has lately been placed, for instance, upon a particu. 
lar section of the Code of Civil Procedure. By running down these columns he 
readily finds it, and he finds references to cases in which it has been construed, 

In short, Mr. Abbott’s book contains everything which goes to make up a first- 
class digest; nothing is omitted, nothing is wanting, and a good deal is given 
which might have been omitted without criticism. His cross-references are 
very copious. Inthe body of his paragraphs are cited the cases upon which the 
court in its opinion has relied. He deserves the thanks of the profession, for 
giving them a key to such an incongruous mass of case and statutory law. 


HUBBELL’s LEGAL DIRECTORY FOR LAWYERS AND BusINEsSsS MEN. Fourteenth 
year. New York: J. H. Hubbell & Co., 407 Broadway. 1883-1884. 


This publication appears again with all its wonted accuracy. Works of this 
kind are usually not only not helpful, but absolutely misleading and worthless, 
because of their want of accuracy. But the compiler of this directory has 
brought his work to perfection, and the profession may rely absolutely on its 
information. A most valuable feature is its synopsis of the collection laws of 
each State and of Canada, instructions for taking depositions, the execution and 
acknowledgment of deeds, wills, etc. This synopsis is revised and corrected 
yearly by competent attorneys in each State. The list, too, of the times and 
places of holding of all of the courts in the country, both State and Federal, is very 
useful. A list is also given of the principal banks and bankers throughout the 
United States, and other equally valuable information. We have used Mr. 
Hubbell’s work for years, and have never found it wanting. We strongly and 
confidently recommend it to the profession, and to business men generally. 


W.R. W. 


WuarTon’s COMMENTARIES ON Law. Embracing Chapters on the Nature and 
Source and the History of Law; on International Law, Publicand Private; and 
on Constitutional and Statutory Law. By FRANCIS WHARTON, LL.D., mem- 


ber of the Institute of International Law, etc. Philadelphia: Kay & Bro. 
1884. 


A new book by this learned author will attract attention. He states in his 
preface that his attempt is to produce, for the use of students of all classes, an 
exposition of what may be called public law. At the present writing we have 
only had time to turn over the pages hastily. We expect to read the book and 


hope to be able to notice it, in a manner worthy of the eminent writer, in a 
future number. 


ScHOULER ON PERSONAL Property, Vou. I. A Treatise on the Law of Personal 


Property. ByJames ScuHouLer. Second edition. In two volumes. Vol. I. 
Boston: Little, Brown& Co. 1884. 


The learned author states that, since the preface to the first edition of this 
volume was composed, he has extended the scope of his investigation into the 
subject of personal property, and that he has made various changes in order to 
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adapt the volume to the altered circumstances. He has personally revised the 
entire volume, making suitable references to the latest English and American 
cases and leading text-books, on the various topics discussed. We gladly notice 
that he has at last seen the need of dividing his matter into sections and intro- 
ducing head-lines, to catch the eye and facilitate rapid reference. The second 
volume of this work is undergoing revision, and the author hopes to have it 
issued early in the spring. The index of this work was prepared by William 
V. Keller, Esq., of the Boston Bar. The work itself embraces six hundred and 
sixty-three printed pages, while the index contains but twenty-two pages. 
From what we know of indexing, we should regard this as inadequate. We do 
not recollect having seen a good index of say six hundred and fifty pages of 
printed matter condensed into less than, say, forty pages of brevier. The work 
is issued in a manner creditable to the publishers. 


High ON EXTRAORDINARY LEGAL REMEDIES. A Treatise on Extraordinary 
Legal Remedies, embracing Mandamus, Quo Warranto and Prohibition. By 
James L. Higu. Second edition. Chicago: Callaghan & Co. 1884. 

The first edition of this work appeared ten yearsago. It was well received by the 
profession; but, as a publisher wrote to us in a little symposium of angry pub- 
lishers which we concocted in a former number,! it never had any very great sale. 
It embraces the three writs of mandamus, quo warranto, and prohibition. It 
seems to be the fatality of books on procedure, that, although they are in a 
stricter sense than other books the tools of the trade, if the practice of law can 
be so designated, and we are afraid it can, —they do not seem to sell as fast as 
books on titles of substantive law. Perhaps an exception to this is found in the 
subject ofinjunctions. That subject has carried several very important works, 
all of which have hada large sale. Mr. High is a good and careful writer. He 
has added about eight hundred cases to those cited in his former edition. The 
plan and structure of his work remain unchanged, with the exception that such 
additions or modifications of the text have been made as seemed necessary to 
adapt it to the present state of the law. If the first edition of this work 
dragged for a long time, it may perhaps be said with propriety that books on 
procedure as a general rule need not be revised oftener than once in ten years. 
This book is printed in a creditable manner and is double leaded so that the pages 
look white and grateful to the eye. 


Tue Law IN SHAKESPEARE. By “C. K. Davis. St. Paul: .West Publishing 

Co. 1884. 

This will be found an interesting book to those who have time to read it. 
Mr. Davis’ introduction, embracing fifty-nine pages duodecimo, is exceedingly 
interesting and well written. Wesay well written, although we detect one or 
two things which we regard as New Englandisms, and which we have not yet 
learned to like. One is the frequent use of the word “ helpful; *’ another is the 
habit of attaching the termination indicating the superlative degree to adjec- 
tives of two syllables, making such words as ‘‘ commonest,” ‘‘ abstractest,”’ 
and the like. This latter practice we insist is abominable, though Mr. Howells 
and other writers of reputation are guilty of it; and there is, no doubt a school 
of writers who think that it is elegant and are able to defend their opinion by 
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high authority. Mr. Davis isnot one of those visionaries who imagine that 
Francis Bacon was the author of Shakespeare’s works. He discovers a most 
substantial proof to the contrary. Bacon employed his leisure in the study of 
the material sciences; Shakespeare “ voyaged through the mind and soul of man 
and reached their destinies.’ The law terms of which Shakespeare made such 
prolific use, were borrowed almostentirely from the books of the common law; 
there is almost nothing to show any familiarity with the system of equity, if in- 
deed it could be called a system at thattime. The uniformly accurate use made 
by Shakespeare of legal terms enforces the conclusion that he must have been 
an educated lawyer. This book is a well printed duodecimo. 


New JERSEY Equity Reports. .Vol. 37. Reports of Cases decided in the 
Court of Chancery, the Prerogative Court, and on Appeal in the Court of Errors 
and Appeals of the State of New Jersey. Joun H. Srewart, Reporter. 
Vol. X. Trenton: The W.S. Sharp Printing Co. 1884. 

New Jersey remains one of the few states which adheres to the old system of 

a court of common iaw, dragging along under the ancient forms of procedure, 

and a separate court of chancery. When Lord Coleridge, in his speech at the 
reception by the New York Bar Association! turned his good natured satire 
against the old common-law system of pleading, some of the New Jersey law- 
yers almost took offense. Undoubtedly they are behind in some of their ideas 
in the State of New Jersey. Although living under the eaves ofthe great city of 
New York, of which the State of New Jersey is little more than a suburb, it 
should seem that they ought to have no difficulty in keeping up with the proces- 
sion. But they have notkeptup with it. They have a great many old-fashioned 
things in that little State, among whichis a severe way of administering criminal 
justice, which has come to be known all over the country as “‘ Jersey justice;” 
and Jersey justice is a synonym for strict justice. If we are not mistaken, New 

Jersey is the one State in the Union where the sheriff possesses the same un- 

limited power of summoning whom he will to do jury duty which the sheriff 

possessed under the English common law. The Court of Appeals of New 

Jersey, which is the court of last resort for cases of law and equity, contains 

several judges who are not lawyers at all. They sit there, occupying the same 

position in the machinery of justice as the fifth wheel to an artillery caisson. 

They are liable to be called in when the final voting is to be done, and perhaps 

in some other emergencies. We believe here and there an ‘‘ opinion” will be 

found written by one of these lay judges. They are probably regarded by the 
crude public opinion of New Jersey as a sort of balance wheel to the court, put 
there to keep the lawyers from administering the law where the administration of 
the law will result in injustice, justas jury trial is keptin existence for the mere 
purpose of placing a popular negation upon the administration of the law in 
hardcases. With all these drawbacks, the New Jersey Reports are very good 
reports indeed; and those reported by Mr. Stewart are especially good, from 
the fact that he enriches the decisions with very extensive annotations of his 
own. We notice, prefixed to this volume, no less than ten pages of recommen- 
dations and flattering reviews, which the reports of Mr. Stewart have received 
from various legal publications. This, if we mistake not, is the only separate 
series of American chancery reports now published. 


1 Ante, p. 118. 
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Tur Law OF THE PropucE ExcHaNGE. The Board of Trade and Produce Ex- 
change; their History, Methods and Law, for the use of the Legal Profession, 
Commission Merchants, and Business Men generally. By Lewis BisBEE and 
S.C. Simonps. Chicago: Callaghan & Co. 1584. 


This work is dedicated in appropriate language to the Hon. Henry W. 
Blodgett, judge of the District Court of the United States for the Northern 
District of Illinois. The writers at the outset exhibit a rawness in their pref- 
ace. They begin by saying: ‘ Preface writing is a system of literary apolo- 
getics, if we may be allowed the expression, the necessity for which may in 
some instances exist (sic). As a rule, however, its utility may be justly 
doubted. Although sanctioned by custom, yet, practically considered, 
it must be deemed a superfluous venture. Several purposes are apparent 
in the usual forms of prefatory composition. Sometimes it is an apology by 
the author for presuming to appear in a guise at once so useful and respectable; 
or, on the other hand, its object at times is either to depreciate the writer's 
fitness for the task assumed, or the quality of the work performed. Now, it is 
by no means clear that any of these purposes are (sic) valid. Apology will not 
and should not, cure incapacity or mitigate error; nor will it impart value to 
the valueless, or bespeak merit where it is wanting. Books, like men, are 
judged by what they are, and not by what they might or should be. The authors 
will not apologize, therefore, for the want of perfection they do not and cannot 
possess.”? If the authors had not commenced their preface with this apology 
for the want ofan apology, it would have read better, especially as they succeeded 
in introing two bald grammatical errors in the first dozen lines. The most emi- 
nent writers have fallen into grammaticalerrors; they are to be found even in the 
opinions of Marshall and Story; but it is unfortunate that a writer should 
thrust an obvious one under the eye of his reader in the very first sentence of 
his preface. These mistakes may, however, be passed over as mere trifles. 
Turning over the pages of this volume to see what the authors have said with 
reference to those subjects which have recently engaged our attention, we find 
that the statements of doctrine are well made; and we are satisfied that they 
have put a good deal of careful thought into their work. We also notice that 
the latest cases are cited. The work takes perhaps a wider range than might 
be supposed from its title. It considers the history and nature of the com- 
mercial exchange or board of trade; the charters and constitutions of produce 
exchanges; their by-laws and the validity of the same; whether memberships 
therein are property; the relation of the boards to the public; their relations 
to the State; mercantile contracts in relation to transactions on the produce ex- 
change; grain and produce brokers, commission merchants, and their relations 
to the principal or customer; the relation of the grain broker, the commission 
merchant, and of other members to third parties; the contract of sale—how 
it may be avoided, including the subject of jobbing sales; the remedies of the 
parties to these contracts; and the measure of damages for breaches of the same. 
The book embraces nearly five hundred pages all told, and nearly two thousand 
cases are cited. The text proper embraces but three hundred and one pages. 
This is followed by an appendix of ninety-six pages, giving the general rules 
of the Chicago Board of Trade; and this by another appendix of twenty-one 
pages, giving the rules regulating the grain trade among the members of the 
New York Produce Exchange. 
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AMERICAN LAW REVIEW, VoL. XVII.—The American Law Review. Publisheq 
bi-monthly. Lucien Eaton, Seymour D. Taompson, editors. Vol. XVII, 
St. Louis: Review Publishing Co. 


This is a volume of one thousand and forty-six pages. It is divided into four 
general departments: 1. Leading articles; 2. Editorial notes; 3. Book reviews; 
4. A digest of cases reported in the current law periodicals. A volume of this 
book happens to lie upon our table, sent to us by “‘ the enterprising publishers,” 
It is a very decent looking sort of a book. A cynical and sarcastic vein runs 
through the editorial notes; but this is characteristic of the modern style of 
journalism. The age is tending toward hypercriticism, cynicism, and scepticism; 
that is to say, people nowadays do not have faith in anything unless it is 
proved, and not much even then. We notice that a great many eminent men 
have not been ashamed to send contributions to this publication: such men as 
Joel Prentiss Bishop, Mathew P. Deady, George W. McCrary, John Norton 
Pomeroy, besides a considerable array of professional writers, law professors, 
and well-to-do practitioners. It is the only AMERICAN Law REVIEW, distinc- 
tively so called, now published. It is evident that a great opportunity lies 


before the “ learned editors,’’ and we shall watch with curiosity to see whether 
they are able to rise to the height of the occasion. : 


PoMEROY’sS EQUITY JURISPRUDENCE. A Treatise on Equity Jurisprudence as 
administered in the United States of America, etc. By JoHN NorTON Pom- 
EROY, LL. D. 3 vols. San Francisco: A. L. Bancroft & Co. 1881-1883. 
This is a very notable work, and in it Prof. Pomeroy appears at his best. The 

subject is immense and the author’s ideal high; but the careful student of the 

result of his labors will observe with pleasure the exhaustive and systematic 
treatment of the subject and the close approximation of the actual to the 
ideal. The object for which so great a task was undertaken is well set out in 
the preface. The learned author sees danger in the fusion of equity with the 
common law; that the latter, with its rigid and inflexible rules, will overwhelm 
the former. Nor is this danger imaginary. Common-law judges, either by rea- 
son of lack of familiarity with equitable principles, or on account of their 
instinctive distrust of their ancient rival, will inevitably assail the beneficent 
rules of equity, and gradually suppress them or crowd them aside. True, the 
danger may be averted (as it has been in England), by proper legislation; but 
another not less potent agent is the greater diffusion among the profession of the 
knowledge of equitable jurisprudence. In writing this treatise, Prof. Pomeroy 
may well congratulate himself that he has contributed to that end in no small de- 
gree. The author has departed somewhat widely from the usual system of classi- 

fication and arrangement pursued in similar treatises; not, however, except in a 

well considered manner, and his departures seem materially to aid in carrying 

out his plan. His treatment of the subjects in detail is eminently philosophical, 
and he has succeeded to a marked degree in stating principles perspicuously. 

He seems to have entirely escaped the modern contagion of flinging together a 

mass of cases in the form of a digest, more or less complete, and calling the 

result a text-book. We have examined with care a large number of his cita- 
tions, and have found them to be selected with judgment and to support the 
principles enunciated in the text. An extended review of the work is beyond 


ye 
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the limits of a notice of this kind; but a single instance may be noted: the 
treatment of the equitable doctrine of election in the first volume is com- 
mended as a most luminous exposition of that subject, a model of taste and 
thoroughness. Evidently the author has spared no pains to make his work 
complete, for we find his index very full and with ample cross-references. This 
part of a law book, which certainly is not the least important portion, is too 
often left to some young law student or mere clerk to perform, and is frequently 
put together in the crudest manner. The usefulness of a book with such a 
guide is half destroyed. A few blemishes we notice, as, e.g., in the table of 
cases in Vol. III., Whitesides v. Cannon, 23 Mo. 457, is cited Whitesides v. Gar- 
land, 23 Mo. 547. 
The mechanical execution of the work leaves little to be desired. 2 
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BOOKS RECEIVED. 


OTHER BOOKS RECEIVED. 


A Short Response to a Long Discourse. An Answer by Mr. David Dudley 
Field to Mr. James C. Carter’s Pamphlet on the proposed Codification of our 
Common Law. 


Fifteenth Annual Report of the Board of Railroad Commissioners. January, 
1884. Boston: Wright & Potter Printing Co., State Printers, 18 Post-Office 
Square. 1884. 

Parties to Actions. The Law Respecting Parties to Actions, Legal and 


* Equitable. By Horace Hawes, Counselor at Law. San Francisco: 
Whitney & Co. 1884. 


Circulars of Information of the Bureau of Education. No. 4, 1883. Recent 
School Law Decisions. Compiled by Lyndon A. Smith, A. B., L.L. M. Wash- 
ington: Government Printing Office. 1883. ’ 

Insanity as a Defense to Crime. The Adjudged Cases on Insanity as a De- 
fense to Crime, with Notes. By John D. Lawson, author of ‘* The Law of 
Expert and Opinion Evidence,’’ ‘A Concordance of Words, Phrases and Defini- 
tions,’’ ‘* Usages and Customs,”’ ** Leading Cases Simplified,’’ ‘‘ The Contracts 
of Common Carriers,’’ etc. St. Louis: F.H. Thomas & Co. 1884. 

Shepard’s Wisconsin Digest. A Digest of the Wisconsin Reports, from 
Burnett to 57 Wisconsin, inclusive, Together with Tables of Cases. By Charles 
E. Shepard and Thomas R. Shepard, of the Milwaukee Bar. In two volumes. 
Vol. I., Digest; Vol. II., Tables. New York: Banks and Brothers, Law Pub- 
lishers, No. 144 Nassau Street. Albany, N.Y.: Nos. 473,475 Broadway. 1883. 

The American Decisions, Containing the Cases of General Value and Author- 
ity Decided in the Courts of the Several States, from the Earliest Issue of the 
State Reports to the Year 1869. Compiled and Annotated by A. C. Freeman, 
Counselor at Law, and author of ‘“ Treatise on the Law of Judgments,’ “ Co- 
Tenancy and Partition,” ‘‘Executions in Civil Cases,’ ete. Vol. LII. 
Francisco: A. L. Bancroft & Co. 1884. 


Desty’s Federal Procedure. A Manualof Practice in the Courts of the United 
States. Embracing the Provisions of the Constitution, the Revised Statutes, 
and Amendments thereto relating to Federal Courts, together with the Rules 
promulgated by the Supreme Court of the United States. With Notes of Decis- 
ions. By Robert Desty, Attorney at Law. Sixth Edition, revised. San 
Francisco: Sumner, Whitney & Co. 1884. 

The Argument on Behalf of Certain Profound Legislation to be Laid Before the 
Judiciary Committees of the Senate and House of Representatives of the United 
States at the Forty-eighth Congress. Prepared by the Committee of the Law As- 
sociation of Philadelphia, appointed December 5th, 1882, to Consider the Subject 
of the Delays of the Suitors in the Supreme Court of the United States, and the 
Various Plans for the Relief of that Court which Have been Suggested. Phila- 
delphia: Collins, Printer, 705 Jayne Street. 1884. 
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DIGEST OF RECENT CASES. 


BIMONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. ] 


NAME. 


Alabama Law Journal. 
Albany Law Journal). 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Crim nal Law Magazine. 
Daily Register. 
Denver Law Journal. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times, 
Journal of J 
Kentucky Law porter and 
Journal. 
Law Journal, 
Law Times. 
Legal Adviser. 
Legal Intelligencer. 
gal News. 
Luzerne Legal Register. 
Maryland Law Record, 
North-Western Reporter. 
New Jersey Law Journal. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Coast Law Journal. 
Pacific Reporter. 
Supreme Court Reporter. 
Supreme Court Transcript. 
Texas Law Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Jurist. 
Weekly Notes of Cases, 
West Coast Reporter. 
Western Jurist. 
Western Insurance Review. 
Wisconsin Legal News. 


ABBREVIATION. 


Int. Rev. Rec. 
Ins. L. J. 
Irish L. T. 
Jour. of Jur. 
Ky. L. Rep. 
L. J. 

Leg. Adv. 
Leg. Int. 
R 
wuz. Leg. Reg. 
Md. L. Ree. 

W. Rep. 

L. J. 


Pac. Coast L. J. 
Pac. Rep. 
Sup. Ct. Rep. 
Sup. Ct. Trans. 
Texas L. Rep. 
Texas L. Rev. 
Va. L. J. 
Wash. L. Rep. 
Week. L. B. 
Week. Jur. 

N.C. 
West C. Rep. 
West. Jur. 
West. Ins. Rev. 
Wis. Leg. N. 


ADDRESS. 
Montgomery, Ala. 
Albany, N.Y. 
Cincinnati, O. 
Philadelphia, Pa. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Chicago, Il. 
Denver, Col. 
Jersey City. 
New York. 
Denver, Col. 

St. Paul, Minn. 
New York. 

New York. 
Dublin, Ireland. 
Edinburg, Scotland. 


Frankfort, Ky. 
ndon, Eng. 
Scranton, Pa. 
Chicago, Ill. 
Philac a Pa. 
Montreal, Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
St. Paul, Mina. 
Newark, N. J. 
Columbus, Ohio. 
Pittsburg, Pa. 
San Francisco, Cal. 
St. Paul, Minn. 
St. Paul, Minn. 
Des Moines, lowa. 
Austin, Texas, 
Galveston, Texas. 
Richmond, Va. 
eeashington, D.C. 
Columbus & Cin.,, O. 
Bloomington, Ill. 
Philadelphia, Pa. 
San Francisco, Cal. 
Des Moines, Iowa. 
St. Louis, Mo. 
Milwaukee, Wis. 


PUBLISHED. 


PRICE. 
Monthly. 
yeekly. 


Bi- monthly. 
Daily. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 

Monthly. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly 
Monthly. 
Weekly. 


AcTIoN.— Abatement — Death of plaintiff — Foreign executor. — Upon the death ofa 
foreign plaintiff who leaves a foreign executor a suit in a Federal court does not abate, but 
it cannot proceed in the name of the executor until he has taken out letters in the State 
where the action is brought. A reasonable time will be allowed for that purpose. — 
Kropff v. Potts, U. S. Cir. Ct. N. J., N. J. L. J., Jan., 1884. 


VOL. XVIII 


23 


345 
lley 
our 

ry, 
fice 
ind 
er 
mt 
Alb. L. J. 
sh- Am. L. Rec. Monthly. 50 
Am. L. Reg. Monthly. 55 
Can. 
Can. L. T. onthly. 
Cent. L. J. Weekly. 
of Ch. Leg. N. Weekly. 10 
i Col. L. Rep. 50 
Cr. Mag. 
Daily Reg. 5 
Den. L. 
Fed. Rep. 50 
25 
m 50 
6d 
& 
r- 
10 
10 
25 
2B 
Ohio L. J. 35 
Pittsh. L. J. 
25 
25 
1 50 
’ 
10 
15 
20 
50 - 
10 


346 DIGEST OF RECENT CASES. 


AcTIoN — Continued. 

—— Abatement — Promissory note — Extension by payment of advance interest,— 
Where an action is prosecuted by A., guardian of B., on an instrument payable to « ‘ 
guardian of B.,” the fact that the ward becomes of age pending the suit, affords no 
ground to abate it. The payment of interest, in advance, upon a promissory note is not, 
of itself, conclusive evidence of a contract to extend the time of payment of the note for 
the time for which interest may have been thus paid. —Gard v. Neff, Sup. Ct. Ohio, 
Ohio L. J., Feb. 2, 1884; Week. L. B., Feb. 18, 1884. 


——Improper issue of attachment writ by justice of the peace — Liability of jus. 
tice. —C. commenced an action on a promissory note against W., before H., a justice 
ofthe peace. The note was not due and showed upon its face that it was not due. ©,, 
however, filed an affidavit for an order of attachment, in which affidavit he stated, 
among other things, that the note was due; and the justice of the peace issued the order 
of attachment. Everything was regular except that the note was not due. Held, that 
the justice of the peace was not liable for damages resulting from the issuance of the 
order of attachment, but that C. was.—Connelly v. Woods, Sup. Ct. Kan., Pac. Rep., 
March 6, 1884. 


ADMINISTRATION. — Executors and administrators—Funeral expenses —Tomb- 
stone — Insolvency. — A tombstone is a proper expenditure to be made by an execu- 
tor as pertaining to the funeral expenses, and may be made without any direction in 
the will, and notwithstanding the estate is insolvent. Where an executor unreasonably 
refuses to make application to the court for an allowance for a gravestone, tombstone, 
or monument, the widow or heirs may apply. —Crapo v. Armstrong, Sup. Ct. Iowa, Rep., 
Jan. 16, 1884. 


—— Suretyship — Refusal of administrator to pay his note. — B., an administrator of 
a solvent estate, bought of M. a monument for his intestate’s grave, gave M. his nego- 
tiable note, as administrator, and took M.’s receipts showing payment as administrator, 
M. sold and transferred this note before due toF. B. thereafter made settlement in 
the probate court, which allowed him credit in his account for the amount of the 
receipts as payment. Of this settlement and allowance of credit F. had no actual 
notice. F., thereafter, had the note discounted, and the bank sued the administrator 
and recovered a judgment against B. as administrator, upon this note, to be satisfied 
out of assets in his hands; execution upon which was returned unexecuted for want of 
such assets. B. refused on demand of F. to pay this judgment, and the bank then sued 
his sureties as administrator and recovered. The sureties assigned error. Held, the 
refusal of B. to pay this judgment was not a breach of the conditions of his administra- 
tion bond, and his sureties therein were not estopped, in an action upon it,’ to deny the 
validity of such judgment. — Curtis v. Nat. Bank, Sup. Ct. Ohio, Rep., Jan. 16, 1884. 


—— Foundation of — Debts due estate fromthe United States - Mandamus on U. 
S. treasurer. — For the purpose of founding administration, a simple contract debt is 
assets where the debtor resides, even if a bill of exchange or promissory note has been 
given for it, and without regard to the place where the bill or note is found or payable. 
Debts due from the United States are not local assets at the seat of government only. 
The treasurer of the United States cannot be compelled by writ of mandamus to pay to 
an administrator, appointed in the District of Columbia, of an inhabitant of one of the 
States of the Union, the amount of a draft payable to the intestate at the treasury out 
of an appropriation made by Congress, and held by such administrator. — Wyman v. 
U.S. exrel., etc., Sup. Ct. U. S., Wash. L., Rep., Jan. 19, 1884; Sup. Ct. Rep., Feb, 8, 
1884. 


— Executors and administrators — Liability for losses. — Among the assets which 
came into the hands of an administrator in 1875 were $6,000 railroad bonds, worth at the 
time about $4,200, which were paying a good rate of interest. Two of the legatees 
repeatedly requested that these bonds should not be sold, they and the administrator 
thinking the bonds were likely to appreciate in value. The administrator held them 
when by the sudden failure of the railroad they became worthless. Held, the adminis- 
trator is not responsible for the loss. Among the assets was a note of the same railroad 
company for $4,000, secured by a pledge of $8,000 of its bonds. The administrator 
demanded payment of this note several times, and was each time assured by the presi- 
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ADMINISTRATION — Continued, 
dent of the road that it shouldbe paid. The road was then paying its interest regularly. 
By its failure this sum was also lost. Held, under the circumstances the administrator 
should not be held responsible for the loss. — Watkins v. Stewart, Sup. Ct. Va., Va. L. 
J., Jan., 1884. 


— Deposit of estate funds in bank — Payment to administrator de bonis non by 
bank. — A. deposited money with a bank as administrator of B.’s estate. A. died and 
the administrator de bonis non of B.’s estate drew the balance of the account out of the 
bank. Held, on a suit by the administrators of A. against the bank, that the bank should 
not have paid the money to the administrator de bonis non. —Slaymaker v. Farmer’s 
Nat. Bank of Lancaster, Sup. Ct. Pa., Leg. Int., Feb. 29, 1884. 


ApDMIRALTY. — Jurisdiction — Collision between canal-boats on Illinois and Lake 
Michigan Canal. — The District Court ofthe U. 8. for the North. Dis. IL, as a court of 
admiralty, has jurisdiction of a suit in rem against a steam canal-boat, to recover dam- 
ages caused by a collision between her and another canal-boat, while the two boats 
were navigating the Illinois and Lake Michigan Canal, at a point about four miles from 
its Chicago end,and within the body of Cook County, Lllinois, although the libelant’s 
boat was bound from one place in Illinois to another place in Illinois.—In re Boyer, 
Sup. Ct. U. 8., Sup. Ct. Rep., Feb. 8, 1884. 


—Salvage.—An agreement as to amount of salvage and payment on account 
thereof, will release a vessel from liability to lien, although the two parties 
entitled to salvage may not agree as to the division thereof, and one party notifies the 
owners of 'the rescued schooner not to pay in accordance with said agreement. — Hen- 
derson v. Schooner Jesse Hart, U. S. Dis. Ct. E. D. Pa., Leg. Int., Jan. 18, 1884. 


— Collision — Improper position of vessel] — Contributory negligence. — A steam-. 
boat lay at the public landing at Pittsburg with her bow to a wharf-boat and quartering 
out into the river so that her stern unnecessarily encroached upon a considerable por- 
tion of the then working channel for descending coal-tows. The libelants’ loaded 
coal-boat in charge of a tow-boat descending the river struck the steamboat and was 


wrecked. Held, that the steamboat was answerable. A vessel is not chargeable with 
contributory negligence in acollision where her improper position is the result of a 
previous collision for which she was not to blame. The innocent owner of a tow, who 
sustains a loss by the concurrent negligence of the tow-boat and another boat, may 

arepursue and recover the entire damages from either wrong-doer. — O’Neil v. St. Law- 
rence, U.S. Dis. Ct. W. D. Pa., Pittsb. L. J., Feb. 27, 1884. 


ALIEN. — See MINING CLAIM. 


ASSIGNMENT. — See NEGOTIABLE INSTRUMENT. 


ATTACHMENT. — Premature suit.—In an affidavit for an attachment in a suit to recover 
for work, labor and services upon the ground of the non-resid of defendant, it ap- 
peared that on the very day the services were completed the action was begun. Held, 
that the action was prematurely commenced, as the defendants were entitled to the 
whole of the day in which the services were completed to pay for their performance. 
There should also have been proof of notification to defendants that the services were 
completed and of demand made and refusal to pay. —Sneadbeck v. Sisson, Sup. Ct. N. 
Y., Daily Reg., Jan. 30, 1884. 

—Garnishment— Execution. — A sum deposited in the hands of A. B. for a certain 
use, if not so used, is a “debt due” the depositor, and if in point of fact there was such 
a fund in the hands of A. B., the garnishee defendant, whether it be considered as the 
value of goods wrongfully converted orasum remaining upon deposit, it would be liable 
to attachment in his hands in the form of proceeding here used. — Balliet v. Brown, 
Sup. Ct. Pa., Leg. Int., Jan. 18, 1884. 


— Attachment lien— Equitable action to subject property to satisfy judg- 
ment.—The attachment lien of plaintiff took effect from the filing of a copy of the 
writ and levy by the sheriff with the county recorder, and it became a specific lien on 
the attached property, which plaintiff could enforce without alleging insolvency of the 
debtor. — Emery v. Yount, Sup. Ct. Col., Den. L. J., Jan, 22, 1884, 


— See BonpD. 
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ATTORNEY AT Law. —Defamatory words uttered in courts of trial — Liability of 
attorney for.— Defamatory words uttered by an advocate with reference to and in the 
course of a judicial inquiry are not actionable, although irrelevant to the issues of fact 
in the cause, and uttered without justification or excuse, and from a motive of personal 
ill-will. In an action against counsel for defamatory words spoken, the questions of 
malice, bona fides, and relevancy can not be raised; the only question is, whether what 
is complained of has been said in the course of the administration of the law.—Mun- 
ster v. Lamb, Ct. App., Eng., Am. L. Reg., Jan., 1884; Am. L. Rec., Feb., 1884, 


— Attorney’s lien on judgment — Right of set-off.—An agreement between an 
attorney and his client that the attorney shall have a lien upon a certain judgment to 
be recovered for a specified sum, as compensation jor his services, constitutes a valid 
equitable assignment of the judgment pro tanto, which attaches to the judgment as 
soon as entered. The equity of the assignee under such an assignment is superior to 
the claim of the jndgment debtor to set off against the judgment, a judgment against 
the plaintiff which he, the debtor, had purchased after the entry of the judgment 
against himself, and before he had notice of the assignment. A failure to give to the 
debtor notice of the assignment of the debt will not subject the assignee to merely 
equitable claims of the debtor, which do not attach to the debt itself, and which accrue 
to him after the assignment. — Terney v. Wilson, Sup. Ct. N. J., Alb. L. J., Feb. 9, 1884, 


ATTORNEY IN Fact.— United States — Payment of claims — Power of attorney be- 
fore allowance by Congress. — Payment to an attorney in fact, constituted such by 
power of attorney executed by the claimants before the allowance of their claim by 
Congress or by the proper department, is good as between the government and such 
claimants, where the power of attorney has not been revoked at the time payment is 
made, notwithstanding the provisions of the act of July 29, 1846, entitled “* An act in 
relation to the payment of claims,” and the act of February 26, 1853, entitled “An act 
to prevent frauds upon the treasury of the United States.” 9 Stat. 41,10; Zbid. 170.— 
Bailey v. U. S., Sup. Ct. U. S., Rep., Jan. 16, 1884. 


BANKRUPTCY. — Fraudulent preference —Confession of judgment.— Action to de- 
clare the seizure and sale by defendants of a stock of merchandise belonging to one B, 
upon an execution in their favor against B. void as against B.’s assignee in bankruptcy. 
Held, that although confession of judgment was made by B. more than two months be- 
fore the filing of the petition in bankruptcy against him, yet, if within the two months 
he procured his property to be so seized, the sale was void, and that may be shown by 
proof that B., being then insolvent, facilitated the seizure within the two months, in- 
tending to give defendants a preference, and they knew his intent; and it is not neces- 
sary to prove any active co-operation on the part of the debtor when the other conditions 
of an illegal preference are found to exist. — Balfour, Assignee, vr. Wheeler, U. S. Cir. Ct. 
8S. D. N. Y., Daily Reg., Jan. 25, 1884. 


BASTARDY. — Marriage of mother a defense. — Where a man marries a woman, know- 
ing that she is already with child by another man, he is held to adopt the child into his 
family, and the law holds him liable for its support, as one standing in loco parentis. No 
action can, therefore, be maintained against the natural father for its support as a 
bastard. A prosecution under the bastardy act is a civil action. — State v. Shoemaker, 
Sup. Ct. lowa, Cent. L. J., Feb. 8, 1884. 


BILLS AND Notes.—Negotiable instruments— Agreement to pay costs and 
charges on default. — A written agreement to pay a sum of money at a certain time, 
and in default of payment to pay all costs and charges of collection, with interest, is 
not a negotiable promissory note. — Fertilizing & Mfg. Co. v. Newman, Ct. App. Md., 
Rep. Jan. 23, 1884. 


—— Indorsement — Guarantor — Surety. — A note was made by A. and B. to the order 
of C., and was subsequently indorsed by C. and S., and was discounted in bank. Sub- 
sequently Z., the plaintiff in error, made the following indorsement: “ I hereby, guar- 
antee the payment of the within note without protest.’’ The note was not protes:ed on 
maturity. Held, on a suit by the bank against Z., that Z.’s liability, if he is liable at all, 
is as guarantor and not as surety for the makers or indorsers of the note. — Zahn v. 
First Nat. Bk., Sup. Ct. Pa., Leg. Int., Jan. 25, 1884. 
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BILLS AND NOTES —Continued. 

— Mortgage to secure accommodation indorser — Assignment — Foreclosure.— 
The maker of a promissory note executed, to one who for his accommodation signed 
his name on the back of the note before its delivery to the payee, a mortgage of real 
estate to indemnify him against all costs and charges arising from his contract, with a 
power of sale in case of the mortgager’s default in paying the note. The mortgager 
failing to pay the note at maturity, the mortgagee paid the amount thereof to the payee, 
and entered it upon his books in general account against the mortgager, and the payee 
indorsed the amount as a full payment on the note, and delivered up the note to the 
mortgagee. The mortgagee afterwards assigned to athird person the mortgage and 
the obligation therein mentioned. Held, that the assignee might maintain a bill in 
equity against the mortgager for foreclosure and sale of the land under the mort- 
gage, and for payment by the mortgager personally of so much of the amount of the 
note as the proceeds of the sale under the foreclosure were insuflicient to satisfy. — 
Bendy v. Townsend, Sup. Ct. U.S., Sup. Ct. Rep., Feb. 8, 1884. 


— Acceptance of note of one partner for firm note — Release of other partners.— 
If the holder of the promissory note of a firm, after its dissolution, accepts the note of 
one of its partners, payable at a future date, retaining interest for said time by discount, 
and agrees to release the other partner, no action on the firm note can be maintained. 
Such agreements may be implied from the acts of the parties. — Bank v. Green, Sup. 
Ct. Com. Ohio, Week. L. B., Feb. 18, 1884; Ohio, L. J., Feb. 2, 1884. 


— Extension of time — What amounts to— Payment of usurious interest in ad- 
vance. — A valid agr t for extension of time of payment of a promissory note need 
not be express, but may be implied and made out by circumstances, in which a right to 
sue is not reserved. The payment of usurious interest in advance, and an agreement 
to pay interest at the legal rate named in the note previously delivered, constitute a 
valid consideration for a definite extension of time of payment. And when such agree- 
ment is made without the knowledge and consent of the surety, he is thereby dis- 
charged. — Osborn v. Low, Sup. Ct. Com. Ohio, Week, L. B., Feb. 18, 1884; Ohio, L. J., 
Feb. 2, 1884. 


— See ACTION; CONTRACTS; PRINCIPAL-SURETY. 


Bonv.— Interest on— May be sued for through principal not yet due.— An action 
will lie for interest due ona bond, although the principal is not yet due, and notwith- 
standing the fact that the mortgage securing the bond provides a special remedy for 
the collection of principal and interest by writ of scire facias.— Montgomery Co. Agl. 
Society v. Frances, Sup. Ct. Pa., W. N. C., Feb. 28, 1884. 


—Action on — Attachment. — An action pending in foreign attachment between A. 
and B., B. gave the bond with C. as security, to A. The instrument sued on was in the 
form of a recognizance to dissolve a writ of foreign attachment, as prescribed by the 
act of the 20th of March, 1845, Purdon’s Digest, 721, pl. 26, conditioned in a penalty of 
$1,000, to be void if B. should pay A. the debt, interest and cost, which might be recov- 
ered against him in said foreign attachment. The instrument was defective as recog- 
nizance to procure the dissolution of the foreign attachment. Held, that the bond was 
valid at common law, judgment having been obtained in the foreign attachment which 
B. failed to satisfy. — Wright v. Keyes, Sup. Ct. Pa., Leg. Int., Feb. 1, 1884. 


Bonps (TOWNSHIP).— Obligation of contract — Judicial power.— Where, aftera town- 
ship had subscribed for the stock of a railroad company, and had agreed to pay for it in 
valid negotiable bonds an act was passed by the Legislature requiring the bonds 
to be registered and certified before they should become valid. Held, that the 
statute did not impair the obligation of the contract. A statute requiring the auditor 
of State to certify bonds, after due inquiry into the circumstances under which they 
are issued, does not contravene a constitutional provision against the delegation of 
judicial power to an executive officer.— Hoff v. County of Jasper, Sup. Ct. U. S., Sup. 
Ct. Rep., Feb. 8, 1884. 


ComMMON CARRIER. — Injury to trespassing passenger — New trial.—In an action by 
&@ passenger against a carrier, founded upon the contract of carriage, for injuries sus- 
tained through the riegligence of defendant’s servant, defendant is entitled to introduce 
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CoMMON CARRIER — Continued. 
evidence of a refusal by plaintiff to pay his fare or leave the coach. Any error appear- 
ing from the record entitles a party to a new trial, unless it is perfectly clear that he 


could not have been prejudiced thereby. — Gilmer v. Higby, Sup. Ct. U.S., Sup. Ct. Rep., 
Feb. 8, 1884. 


—— Express companies — Limitation of liability.—In the absence of special con. 
tract, express companies are subject to the same liability as other common carriers: 
The liability may, however, be limited by special contract with the consignor. But it is 
held that, upon grounds of public policy, they cannot even by contract, shield them- 
selves from responsibility from loss or injury, nor limit the amount to less than the 
value of the loss, by the negligence of themselves, their agents, employes or servants: 
The terms of the contract limiting liability, being for the benefit of the company, must 
be construed most strongly against it. A contract undertaking to limit the liability to 
that of a mere forwarder, does not relieve the company from the exercise of ordinary 
care while the goods are in its possession. — Overland Mail and Express Co. v. Carroll, 
Sup. Ct. Col., Col. L. Rep., Feb. 21, 1884; Den. L. J., Jan. 15, 1884. 


—— Acommon carrier may relieve himself from the strict liability imposed on him by the 
common law by a special contract, but he cannot contract for exemption from the con- 
sequences of his own or his agent’s negligence. Where a horse was shipped by rail and 
the bill of lading was signed by the carrier and the agent of the shipper and provided, 
among other things, ** value not to exceed $100,” which was inserted in the bill of lading 
by the carrier, and through the carrier’s negligence the horse was injured, held, in an 
action by the shipper for damages, that his recovery was not limited by the words “ value 
not to exceed $100.” — Kansas City, St. J. and C. B. R. R. Co. v. Simpson, Sup. Ct. Kan.» 
Pac. Rep., March 6, 1884. 


CONSTITUTIONAL Law.— Passage of act— Impeaching statute.— The reading of a bill 
before a Legislature by its title by unanimous consent is a sufficient reading thereof, 
unless the constitution requires the actual reading in full. The bill enrolled is the best 
evidence of the act passed, and it cannot be impeached by the bill which passed the 
General Assembly.— Chicot Co. v. Davis, Sup. Ct. Ark., Rep., Jan. 30, 1884. 


— R. R. Co. — Statute of one State— How applied in another without such 
provision.—A cause of action which accrued in one State, under a statute of 
that State making every corporation operating a railroad therein, liable for all dam- 
ages sustained by its employes in consequence of the negligence of other employes of 
such corporation when such wrongs are in any manner connected with the use or oper- 
ation of any railway on or about which they shall be employed, may be maintained 
and enforced in another State, although there is in the latter State no similar statute, 
the common-law rule upon the subject prevailing. The fact that such statute only ap- 
plies to corporations operating railroads does not render it in conflict with the provis- 
ion of the fourteenth amendment to the Federal constitution, that ‘no State shall 
deny to any person within its jurisdiction the equal protection of the laws.”— Herrick 
v. Minn. & St. L. Ry. Co., Am. L. Reg., Jan., 1884. 


—— Statute in part void — Condemnation proceedings.— A statute which assumes to 
limit or direct the compensation to be paid for private property, when taken for public 
or private use, is in so far unconstitutional, but it dues not necessarily follow that the 
whole statute must fall. Whether the valid portions shall be enforced, depends upon 
the design of the entire law, and their connection with the void provisions. The act 
should be sustained, if the unconstitutional portions can be stricken out and the law 
still be such as to accomplish the purpose of the Legislature. By the terms of the con- 
stitution (Art. IL. sect. 15), the compensation for taking or damaging private property, 
against the owner’s consent, must be ascertained by a jury or board of commissioners. 
This requirement cannot be dispensed with by legislative enactment. And under the 
statute the ordinary civil action cannot be resorted to, but the object can only be 
reached by special proceedings under the act on the subject of eminent domain. — 
Trippe v. Overacker, Sup. Ct. Col., Col. L. Rep., Jan. 31, 1884. 


— Taxation —License tax — Validity of.—In the absence: of any inhibition, ex- 
press or implied, in the constitution, the Legislature has power, either directly to 
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CONSTITUTIONAL Law — Continued. 
levy and collect license taxes on any business or occupation, or to delegate like 
authority to a municipal corporation. In the constitution of Kansas there is no 
such inhibition, express or implied. It is no objection to the validity of a license 
tax, that, instead of being a fixed sum, it is graduated by some standard, provided 
such standard is reasonably fair and just.— City of Newton v. Atchison, Sup. Ct. Kan., 
Pac. Rep., Jan. 10, 1884. 


— Legal presumption — Constitution of Colorado — Construction of— Removal 
of county seat.— Where the validity of an act of the Legislature is assailed for a sup- 
posed conflict with the constitution, the legal presumption is in favor of the validity of 
the statute, and before the court will be warranted in declaring it void, a clear conflict 
with the constitution must be shown to exist. In the constitution of Colorado, the ex- 
pression that ‘‘ no county seat shall be removed unless a majority of the qualified elec- 
tors of the county, voting on the proposition, vote therefor,” does not carry with it the 
affirmative proposition thatif a majority vote therefor, the county seat shall be re- 
moved; nor does it limit the power of the Legislature to require a greater than a ma- 
jority vote to remove a county seat. Less than a majority vote may not remove a 
county seat; but above, beyond and outside of this minimum limit, the jurisdiction of 
the Legislature is unrestrained. — Alexander v. People, Sup. Ct. Col., Col. L. Rep., Feb. 
21, 1884; Pac. Rep., March 6, 1884. 


— See HUSBAND AND WIFE. 


CONTEMPT. — Punishment for — Method of enforcement of.— Under the statutes of 
Nevada no court or judge can impose agreater fine than $500, or imprisonment for more 
than five days (or both such fine and imprisonment), as a punishment, upon any person 
guilty of contempt. But aparty may be committed to jail until the fine imposed is paid, 
as a means of enforcing its payment, as provided in the criminal practice act in relation 
to the method of enforcing fines. — Ex parte Sweeney, Sup. Ct. Nev.. Pac. Rep., Jan. 10, 
1884. 


ConTRACT. — Infant — Ratification. — Where a person of full age promises to perform a 
contract entered into during his minority, he thereby ratifies the contract, although he 
does not know at the time of the promise, that by reason of his minority at the time of 
the contract, he is not legally liable thereon. —Anderson v. Soward, Sup. Ct. Com. 
Ohio, Ohio L. J., Jan. 26, 1884. 


— Agreement not tocarry on business— Unlimited time—Good will of busi- 
ness.— An agreement by A. with B. not to carry on a similar business at any time 
thereafter within a certain area is, inthe absence of express stipulation to the con- 
trary, construed to continue through the lifetime of A., the contractor, notwithstanding 
B. has removed his business to another place within the area assigned it, or retired from 
the business without assigning it. The benefit of such an agreement, since it adds to 
the good-will, passes on an assignment either of the “‘ good-will” or of the “ beneficial 
interest” in the business; and the agreement may be enforced by the assignee although 
assigns were not expressly mentioned in the agreement.—Jacoby v. Whitmore, Ct. 
App. Eng., Rep., Jan, 23, 1884. 


— Implied contract— Written contract as a defense —Damages.—In an action 
brought on implied liability, a defense setting up a written agreement, which presents 
no valid defense to the cause of action, does not make the action one upon any express 
contract, and so defeat a recovery upon the implied obligation. Damages for a breach 
of contract can only be recovered when they are averred and proved as the natural, 
direct and certain result of the breach —excluding probable profits and speculative 
damages; what might have been realized as profits on making and selling shingles, if a 
shingle mill had been delivered, is too remote. — Jones v. Nathrop, Sup. Ct. Col., Col. 
L. Rep., Jan. 24, 1884, 


— Construction of injunction. — Where a physician agrees in writing, for a valuable 
consideration, not to practice his profession in a certain city or in its vicinity, he is 
bound by his contract, and the remedy against him is by injunction. The injunction, 
however, should be precise, and define exactly what is meant by “‘in its vicinity.” A 
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Contract — Continued. 


distance of ten miles from the city limits on every side is suggested as being a proper 
area in this case. — Zimmerman v. Devin, Sup. Ct. Mich., Am. L. Reg., Jan., 1854, 


—— Letters and telegrams — Title to chattel.— Where the terms of a contract are to 
be gathered from letters and telegrams, the interpretation thereof is exclusively for the 
court. In the absence of evidence to the contrary, one who holds a chattel in his own 
name and pledges it is presumed to be the owner, and the pledge is taken to have no- 
tice of such ownership. — Foster v. Berg, Sup. Ct. Pa., Rep., Jan, 30, 1884. 


—Breach of — Damages.— Where a contract is for sale and delivery of personal 
property, to be delivered in installments at fixed times, a failure to deliver an instal}. 
ment at the time agreed upon isa breach of contract, for which the purchaser can 
maintain an action without waiting until the time for delivery of the last installment 
had passed. And the purchaser’s damages for such breach must be ascertained in the 
same manner and upon the same principles of law as though there were no other 


breaches on the part of the vendor. — Hill v. Chipman, Sup. Ct. Wis., Wis. Leg. N,, 
Jan, 22, 1884. 


—— Action for commissions and moneys paid out— Defense of violation of reve- 
nue laws — Rights of receiver of defendants. — In an action by residents of Zurich, 
Switzerland, to recover from W., O. & Co., of New York, a balance for goods sold and 
delivered, consigned or for commissions and moneys paid out, evidence was introduced 
upon trial showing that the goods were sent through the Custom House at an alleged 
under valuation, and in violation of the revenue laws of the United States. No such 
defense was set up in the answer of W., O. & Co., though it was interposed in the 
answer of M., the receiver, in an action to dissolve the copartnership of the other 
defendants. M. was made party defendant to this action with leave to answer and 
defend it. Held, that even although M., as receiver, established the allegation that 
the invoices were fraudulent, and that the revenue laws had been violated, the plain- 
tiffs were entitled to recover as against W., O. & Co., and the court erred in refusing 
to direct a verdict in their favor. Inasmuch as defendants, W., O. & Co., did not plead 
the defense of under-valuation, they were nct at liberty to insist upon the illegality 
of the transaction. The order allowing the receiver to be made a defendant and 
put in an answer was improperly granted, the collusion alleged in the petition upon 
which it was granted being based upon statements that were mere legal conclusions 
and not facts, and without the order the receiver could not have put in an answer. — 
Honegger v. Wettstein, Ct. App. N. Y., Daily Reg., Feb. 1, 1884. 


—— Suit to recover for materials and labor — Statute of frauds. — Evidence tended 

to show that the work done and materials furnished were for one Boettcher and not 
for defendant. That upon partial completion of the machine, plaintiffs refused to 
deliver it to Boettcher unless first paid; whereupon defendant was introduced to plain- 
tiffs by Boettcher, and that in consideration of a promise by Spence to pay plaintiffs, 
they delivered their work to Boettcher, without having been paid for it, releasing their 
mechanic’s lien upon the work. That Spence derived a benefit from such release, he 
having a chattel mortgage on such machine, and there being a pending agreement be- 
tween him and Boettcher to enter into a copartnership for the manufacture of the 
machine. Held, that Spence having made an oral promise to plaintiffs that he would 
pay them for their work if they would deliver it to Boettcher, and Spence having de- 
rived a benefit to himself by the plaintiffs’ release of their meehanic’s lien and such 
promise of payment being made with a view of obtaining such benefit, to himself by 


such release, then his promise is not within the statute of frauds. — Weisel v. Spence, 
Sup. Ct. Wis., Wis. Leg. N., Jan. 25, 1844. 


— Parol — Evidence. — Plaintiff and defendant entered into a parol contract, whereby 

plaintiff was to furnish money and defendant to conduct a certain business for plain- 
tiff in defendant’s name. In an action by plaintiff against defendant upon such con- 
tract, plaintiff may show by his own parol testimony what the arrangement was between 
plaintiff and defendant with regard to the money, and is not required to show the same 
by some other kind of evidence. A book kept by the defendant in such business may 
be introduced in evidence against him, whatever the book may be called, and although 
it may,in fact, be a“ mere blotter.” Where plaintiff and defendant entered intoa 
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written contract, whereby plaintiff employed defendant to serve plaintiff as clerk in the 
store of plaintiff for the term of one year; and defendant in his answer, sets up a cause 
of action against plaintiff, alleging that plaintiff wrongfully discharged defendant be- 
fore the year expired, without paying defendant the amount claimed to .be due for the 
unexpired term, and asking judgment for that amount; and plaintiff files a general de- 
nial to defendant’s answer; held, that plaintiff on the trial may show that the discharge 
was not wrongful. — Beyle v. Reid, Sup. Ct. Kan., Pac. Rep., Jan. 10, 1884. 


—Sale of personal property — Warranty — Remedy for breach of. — Where per- 
sonal property, such as a mowing or reaping machine, is sold with a warranty, and there 
is a breach of warranty, the purchaser has two remedies: He may return the property 
and rescind the contract, or may aflirm the contract and sue for damages for breach of 
warranty. In the latter case, he aflirms the contract, and the amount which then is 
prima facie due the vendor is not the reasonable value of the machine, but the contract 
price, and the only reduction is that which results from the breach of warranty. — Wey- 
brich v. Harris, Sup. Ct. Kan., Pac. Rep., Jan. 10, 1884. 


—To procure a marriage — Plea of accord and satisfaction. — An agreement, for a 
valuable consideration, to interfere to bring about a marriage between others is void. 
To make a plea of accord and satisfaction good, where the accord was to do a thing in 
satisfaction at a future day, it must be alleged that the services performed were 
accepted in satisfaction of the debt or claim against the defendant; to allege that the 
party agreed to accept the services in satisfaction is not sufficient. —Johnson, Admr., r. 
Hunt, Ct. App. Ky., Am. L. Reg., Dec., 1883. 


— Illegal contract — Receipt by agent of principal’s money in course of illegal 
transaction — Right of principal to recover.— While courts will not enforce an 
illegal contract between the parties, yet, if an agent of one of the parties has,in the 
prosecution of the illegal enterprise for his principal, received money or other prop- 
erty belonging to his principal, he is bound to turn it over to him, and can not shield 
himself from liability therefor upon the ground of the illegality of the original transac - 
tion. — Norton v. Blinn, Sup. Ct. Ohio, Am. L. Reg., Dec., 1884. 


— Consideration— Note of son given for his deceased father’s paper. — The note 
of a son given to the holder of his deceased father’s paper for the amount thereof, in 
consideration of the surrender of said paper is void, as being unsupported by a valua- 
ble consideration, the father having left no estate, although the son recognized his own 
note as valid for a long time. —Schroeder r. Fink, Ct. App. Md.,Cent. L. J., Feb. 8, 1884. 


— Accord — Conditions —-Mutuality.— A condition of an accord agreement may be 
waived by the parties thereto in the same manner as a condition of any other agree- 


ment. Where there is ample consideration for an agreement on both sides, and the 
party who does not sign it acts under it without objection, the want of his signature to 


the writing does not make the contract unilateral. — Cary vr. McIntyre, Sup. Ct. Col., 
Den. L. J., March 4, 1854. 


—-Failure to deliver as contracted — Notification of — Instructions. — Action to 
recover the balance for goods actually received, defendants claim the right to recoup 
as damages the difference in price between the contract price of the articles not sent 
and their market price at or abotu the time they should have been delivered. The jury 
were instructed that if they should find from the evidence that if plaintiffs were not 
able to fill the entire order, but sent on such order the goods in suit with the invoice, 
and advised defendants that they could not furnish the balance, and defendants re- 
ceived the invoice and notice and accepted the goods which were sent as a compliance 
with the contract, then plaintiffs were entitled to recover the price of the goods actually 
sent and received. But in instructing as to what would be a waiver by defendants of 
the delivery of the entire bill, the jury were told that defendants’ neglect or failure to 
notify plaintiffs within a reasonable time that they would hold them responsible for the 
non-performance of their contract, would amount to such waiver. This instruction 
held erroneous. — Elliott v. Espenhain, Sup. Ct. Wis., Wis. Leg. N., Jan. 15, 1884. 


— Ratification. — Where a person of full age promises to perform a contract 
entered into during his’ minority, he thereby ratifies the contract, although he does not 


| 
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know at the time of the promise that, by reason of his minority at the time of the con. 


tract, he is not legally liable thereon.— Anderson v. Soward, Sup. Ct. Com. Ohio, 
Rep., Feb. 27, 1884. 


—— See Bonps (TOWNSHIP) ; INJUNCTION. 


COPYRIGHT. — Depositing copies — t— Copy. — The deposit of the copy of 
a title of book, map, etc., which is “‘ printed ” with a pen is a sufficient compliance with 
sect, 4956, Rey. Stats. Copies of a work which has been copyrighted may be deposited 
with the librarian of Congress within ten days after being printed, whether it is then 
put in circulation or not. The correcting of a map by a copyrighted map is an infringe- 
ment of the latter.— Chapman v. Ferry, U. S. Cir. Ct., Dis. Ore., Rep., Jan. 23, 1884, 


—Rights secured by—Infringement—Injunction.—The act of Congress secures 

to the proprietor of a copyright the “sole liberty” of printing, etc., and vending the 
copyrighted book, and this is inconsistent with a right in any other person to print and 
vend material and valuable portions of such work taken verbatim therefrom. A key for 
the use of teachers to a copyrighted school book, in which are transcribed substantial 
portions of the original work, is an infringement of the copyright. Upon application for 
an injunction it is not necessary to show that the violation of the copyright is so exten- 
sive that the piratical work is a substitute for the original. If infringement of a copy- 
right be shown, the court will grant an injunction without proof of actual damage. — 
Reed v. Holliday, U. 8. Cir. Ct. W. D. Pa., Pittsb. L. J., Feb. 20, 1884. 


CoRPORATIONS. — Resolution authorizing president and secretary to issue note 

for loan. — A resolution authorizing the president and secretary of a company to issue 
the notes of the company to parties who had loaned it money, does not cover an ad- 
vancement of money to parties holding the mining property of the company before 
its incorporation, to assist in developing it; the,parties making such advancement being 
stockholders, and, as a consideration, sharing in the improved value of the property 


and stock. — Leavitt v. Oxford & Geneva Silver Mining Co., Sup. Ct. Utah, Pac. Rep. 
Jan. 10, 1884. 


—— Disposal by directors of corporation property —Assent of stockholders. —The 

directors of a corporation have no right to sell or dispose of its movable property, where 
this prevents the continuance of their business; such a sale made by them is void as 
against non-assenting stockholders. But if the stockholders are silent,—make no 
objection whatever, —by their acquiescence they will be taken as assenting. The cred- 
itor has a right to enforce collection of his debt, and resort to all the remedies which 
the law allows to that end, but corporations or partnerships can not be obliged, by their 


creditors, to continue in business.—Balliet v. Brown, Sup. Ct. Pa., Leg. Int., Jan. 18, 
1884. 


— Contract with—In foreign State— How binding on foreign bondholders. — 

Every person who deals with a foreign corporation impliedly subjects himself to such 
laws of the foreign government affecting the powers and obligations of the corporation 
as the known and established policy of that government authorizes; and whatever is 
done by such government in furtherance of that policy which binds subjects of the 
government in like situation with himself, will necessarily bind him. Except in the 
States of the U. S., where the passage of laws impairing the obligation of contracts is 
forbidden, a statutory provision for binding the minority of the holders of railroad 
bonds by the will of the majority is valid, and there is no reason why such provision 
may not be made as to existing as well as to prospective obligations. An act of the 
Parliament of Canada, approving a scheme of arrangement of the affairs of a railroad 
company, which scheme had received the assent of a majority of the bondholders, 
enacted that the scheme should be deemed to be assented to by all the holders of the 
mortgage bonds of the company. Held, that this act was binding on citizens of the 
U. S., who were holders of the bonds of the company at the time of its enactment. — 


Can. S. R. Co. v. Gebhard, Sup. Ct. U. S., Am. L. Reg., Jan., 1884; Alb. L. J., Jan. 19, 
1884; Ch. Leg. N., Jan. 5, 1884. 


—— Negotiability of stock certificate.— Where stock of an incorporation stands on 


the books in the name of A., and the stock is owned by B.; and the certificate, though 
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properly indorsed, is stolen from B. without his fault, the thief can pass no title toa 
purchaser in the ordinary course of business, for value, without notice of any defect in 
the vendor's title, and B. may pursue and recover his property. Certificates of stock 
are not securities for money in any sense; much less are they negotiable securities. — 
Barstow v. Savage Mining Co., Sup. Ct. Cal., Pac. Rep., Jan. 10, 1884. 


— Forged transfer of stock— Warranty — Measure of damages.— A corporation 


which issues a new certificate of stock to a party, upon the faith of a forged transfer 
or power of attorney presented by him, can recover against such party, either in an 
action of contract for breach of implied warranty, or in an action of tort in the nature 
of case. In such an action the damages are: The costs and expenses of the suit 
brought by the party whose name was forged, against the corporation to compel it to 
issue to him new stock to replace that wrongfully transferred, the corporation having 
notified the present defendants of that suit, and requested them to defend their war- 
ranty of the genuineness of the signature, which was there in issue. The cost of the 
stock which, as soon as the fact of the wrongful transfer was determined, the corpora- 
tion bought to replace the stock wrongfully fransferred from A. The dividends which 
the corporation was obliged to pay to A. being such as were declared on the stock while 
A. was wrongfully deprived of it. — Boston & Alb. R. R. Co. v. Richardson, Sup. Ct. Mass., 
Cent. L. J., Feb. 1, 1884. 


— Banking corporation — Charter — Authority of cashier — Parol evidence — 


General course of business— Knowledge of directors. — A banking corporation, 
whose charter does not otherwise provide, may be represented by its cashier in trans- 
actions outside of his ordinary duties, without his authority to de so being in writing 
or appearing in the records of the proceedings of the directors. His authority may be 
by parol, and collected from circumstances, or implied from the conduct or acqui- 
escence of the directors. That which directors ought, by proper diligence, to have known 
as to the general course of the bank’s business, they may be presumed to have known 
in any contest between the corporation and those who are justified by the circum- 
stances in dealing with it upon the basis of that course ef business. — Martin v. Webb, 
Sup. Ct. U. S., Sup. Ct. Rep., Feb. 8, 1884; Va. L. J., March, 1884. 


— Negotiable paper issued by — Validity of.— Where a corporation has, under any 


circumstances, power to issue negotiable paper, a bona fide holder thereef has the right 
to presume that it was issued under the circumstances which gave the requisite au- 
thority ; and such paper, appearing on its face to have been duly issued by the corpora- 
tion, in conformity with the provisions of the charter, is valid in the hands of a bona 
Jjide holder.— Genesee Co. Savings Bk. v. Mich. Barge Co., Sup. Ct. Mich., N. W. Rep., 
Feb. 9, 1884. 


— Gas company — Right of, to demand deposit. — A gas company is a corporation in 


the enjoyment of certain rights and privileges under the State statutes and city charter, 
and is bound to furnish the citizens with gas, in localities where its pipes extend, under 
reasonable conditions. The requirement of a deposit of money to guaranty the pay- 
ment of the price of the gas used is not an unreasonable one, and the company may 
discontinue furnishing the gas unless complied with. — Williams v. Mut. Gas Co., Sup- 
Ct. Mich., N. W. Rep., Feb. 9, 1884. 


— Power conferred by charter to borrow money— Liability of corporation. —A 


corporation incorporated under the laws of Ohio, for the purpose of mining coal, and 
having power under the act of March 23, 1875 (72 Ohio L. 70), to borrow money on the 
credit of the corporation, not exceeding its authorized capital stock, and at any rate of 
interest not exceeding that for which natural persons are allowed to stipulate under the 
laws of this State, procured a loan from a savings fund society, a corporation organized 
under the laws of Pennsylvania. The coal company made its note payable in six 
months after date, for the amount of the loan, indorsed by four persons as sureties, and 
the same was discounted by the society at its place of business in Pennsylvania, at a 
rate of interest greater than eight per cent per annum, and the proceeds in currency 
were there paid and delivered to the coal company. Held, that under said act a mining 
company borrowing money, with interest, to be paid thereon, is placed upon the same 


| 

| 


—— See ESTOPPEL. 
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footing with natural persons as to the rate of interest for which it may stipulate; and a 
stipulation by the company for the payment of interest beyond the rate allowed by law, 
will not avoid the contract, except as to the excess of interest over the legal rate,— 
Farwell v, Savings Fund Society, Sup. Ct. Com. Ohio, Week. L. B., Feb. 18, 1884. 


— Equity — Stockholders —Attachment— Execution. —A corporation incorporated 

under the Act of April 29, 1874 (P. L. 73), became insolvent, and made an assignment for 
the benefit of its creditors; certain creditors of the company, one of whom was a judg- 
ment creditor upon whose judgment a fieri facias had been issued and returned nulla 
bona, thereupon filed a bill in equity against the corporation, its assignee and its stock- 
holders, some of whom were original subscribers, and others assignees of the stock, 
The bill set out the foregoing facts, and also alleged that there were no corporate assets 
to satisfy their debts, and that forty per cent remained uncalled and unpaid on the capi- 
tal stock of the corporation. The bill prayed for an aecount; an assessment upon the 
stockholders of such part of the sums remaining due upon their capital stock as would 
pay complainant’s claims in full; a decree that such sums be paid; and the appointment 
of areceiver. Held, that the bill in equity was properly framed and used, and that com- 


plainants were entitled to the relief sought. — Bunn’s App., Lane’s App., Sup. Ct. Pa., 
W.N.C., March 6, 1884. 


—— Building association — Payment by stockholder to officer not having author- 

ity to receive same. —A payment by a stockholder of a building association, of his 
dues to one of its officers not havirg authority to receive them does not discharge the 
stockholder if the officer so receiving the money fails to pay it over; nor can the associa- 
tion charge the loss against its assets in its account with the stockholders so as to 


diminish the value of their shares. — Morrow v. James, Sup. Ct. D. C., Wash. L. Rep. 
Jan, 19, 1884, 


CRIMINAL LAw. — Practice — Trial — Adjournment — Examination of witnesses. — 

All matters in regard to the adjournment of the court and the examination of witnesses 
are peculiarly within the discretion of the trial court, but are subject to review. Ina 
criminal case the trial court may, in the exercise of its discretion, adjourn the court 
from one day to the next for the purpose of enabling the prosecution to produce wit- 
nesses in rebuttal even after all the evidence for the Commonwealth is in, and the 


testimony for the defense has been concluded. — Taylor v. Commonwealth, Sup. Ct. 
App. Va., Rep., Jan. 23, 1884. 


— Assault and battery — Principals — Presence only. — Mere presence at the com- 

mission of a trespass or unlawful act does nor render a person liable as a participator; 
but any encouragement or aid given the principal actor will amount to a guilty partici- 
pation in the trespass. — Hilmes v. Stroebel, Sup. Ct. Wis., Rep., Jan. 23, 1884. 


—Indictment for selling liquor without license—Requisites which dealer 
must comply with.—A bottle of “cider, perry, ale, porter, or beer” must make 
application to the court upon petition, indorsed by twelve of his fellow-citizens, as a 
man of temperate habits, and of good moral character. It must appear by certificate 
that such license is necessary, but before the license is granted, he must give bond with 
sureties conditioned for the faithful observance of the law regulating the sale of this 
kind of liquor.— Commonwealth v. Flacke, Sup. Ct. Pa., Luz. Leg. Reg., Jan. 25, 1884. 


—Pardoning power— Effect of pardon. — E. was convicted in the corporation court of 

D., in March, 1883, and sentenced to confinement in the penitentiary. In July, 1883, he 
was arraigned in the Circuit Court of Richmond upon an information alleging that he 
had been before convicted and sentenced for a like offense, viz., in March, 1881. He 
pleaded a full pardon from the Governor for the first offense, granted in April, 1882. 
A demurrer to this plea was sustained, and he was sentenced to a further term of five 
years in the penitentiary, under Code 1873, ch. 1%, sect. 25. Held, error; under the 
operation of the pardon the first offense must be regarded, for al] the purposes of this 


case, as though it had never been committed. — Edwards v. Commonwealth, Sup. Ct. 
App. Va., Va. L. J., Jan., 1884. 
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— Pardon — Fraud in procuring — Effect. — A full, unconditional pardon, delivered, is 
irrevocable; and where a person imprisoned on a sentence of felony seeks a discharge 
by habeas corpus, based on such pardon, the pardon having been issued by the Governor 
pursuant to the constitution and statute, on the certificate of the physician to the peni- 
tentiary that the prisoner is in imminent danger of death, it is not competent in this 
State, under existing statutes, to impeach such pardon, in such proceeding, by proof 
that the physician’s certificate was obtained by false representations of the prisoner, 
and his fraudulent acts, with respect to his health, such representations having been 
made, and acts done, for the purpose of obtaining such certificate and such pardon. — 
Knapp v. Thomas, Sup. Ct. Ohio, Week. L. B., Jan. 21, 1884. j 


— Burglary — Requisites of crime —Intent. — The mere entry of a house without an 
intent to commit a felony, or the crime of theft or without the commission of an offense 
after entry, is not burglary. It is necessary, in order to charge the offence of burglary, 
that an indictment should describe the particular felony or theft intended to be com- 
mitted, with all its statutory ingredients. Wherefore an indictment for burglary to 
commit theft of certain property, which fails to charge the taking, or the intent to take, 
the property from the possession of the alleged injured party, or from the possession of 
some one holding it for him, is bad.— Reed v. State, Ct. App. Texas, Texas L. Rev., Jan. 
22, 1884. 


— Criminal procedure —Proof of Alibi.— The defense of alibi need not be proved 
beyonda reasonable doubt. The proof tending to establish it, though insufficient for 
that purpose, may, with other facts in the case, raise doubts suflicient for an acquittal. 
If the weight of such proof alone or added to other evidence in the case be suflicient to 
reduce belief as to defendant's guilt to areasonable doubt the jury should acquit. — 
People v. Fong Ab Sing, Sup. Ct. Cal., Rep., Jan. 16, 1584. 


—Evidence— Corpus delictu.— Circumstantial evidence is competent to prove the 
corpus delictu in a trial for murder. —Johnson v. Commonwealth, Ct. App. Ky., Am. L. 
Rec., Jan., 1884. 


— Criminal procedure — Confessions — Inducements. — Admissions of guilt made by 
a prisoner under circumstances which induce him to believe that, whether irue or false, 
it is to his interest to make them, are incompetent. — People r. Wolcott, Sup. Ct. Mich., 
Rep., Feb. 27, 1884. 


— Objections to grand jury not available after pleading. — The objection that a 
grand jury is properly selected where persons are excluded therefrom under the United 
States Rey. Stat., sect. 820, which disqualifies a person as a juror who voluntarily took 
part in the rebellion, is waived by pleading not guilty to the indictment. —U. S. v. Gale, 
Sup. Ct. U. 8., Am. L. Rec., Jan., 1884. 


DAMAGES. — Railroad running on public street — Right to damages — Lot-owners 
adjoining public squares.—In a suit for damage to property by a railroad running 
along a public street near such property, evidence going to show damage from smoke, 
cinders, unusual noises from the ringing of bells, blowing of whistles, etc., is admis- 
sible. To entitle one to damage by the construction of a railroad, it is sufficient that 
his property is damaged; it is not necessary that it be taken. Adjoining lot-owners 
have rights in dedicated public squares beyond legislative control. —G.C. & S. F. R. R. 
Co. v. Eddins, Sup. Ct. Texas, Texas L. Rev., Feb. 5, 1584. 


— See CONSTITUTIONAL LAW; CONTRACT; NEGLIGENCE; PARTNERSHIP; RAILROADS; 
SALE, 


DECEDENTS. — Estates of — Father executing release of note and mortgage to 
daughter — Delivery — Legacy — Deducting amount of note — Probate Court. — 
A father holding a note and mortgage, executed to him by his daughter, signed a release 
of the same and put it with the note and mortgage in his safe. A short time afterwards 
he executed his will, leaving the daughter an amount larger than her indebtedness, and 
all the papers remained locked in his safe till after his death. Held, that there was no 
evidence to show that the release was intended to take immediate effect, and that it 
never took effect for want of delivery; that the note and mortgage were valid claims 
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DECEDENTS — Continued. 
against the maker at the time of the testator’s death, and passed to his executor as 
assets of the estate; also, that as the estate was solvent, there need not be a foreclosure 
of the mortgage, but the equities of the parties could be adjusted in the probate court, 
and the executor could deduct the amount of the mortgage and note from the legacy, — 
Brown v. Schnett, Sup. Ct. Wis., N. W. Rep., Feb. 9, 1884. 


Deep.— Apparent mistake of draughtsman—Correction of deed.— Where, in the 
description in a deed, the place of beginning of the premises conveyedjwere stated to 
be at a point on the westerly side of an avenue, a certain distance from the “ south- 
easterly corner” of the avenue and a street, and the description contains evidence that 
the word the draughtsman intended to use was “southwesterly corner,” the court 
should, in the intetpretation of this description, read it so as to transform the word 
“ southeasterly” into the word “ southwesterly,” and the defendant should be com- 
pelled to fulfill his contract to purchase the premises described in said contract, in 
accordance with the corrected description. — Bookman v. Kurzman, Ct. App. N. Y., Daily 
Reg., Jan. 11, 1884. 


—— Conveyance by minor— Disappearance of — Where it must be made. — A minor 
who executes a conveyance of real estate must disaffim it within a reasonable time after 
he comes of age, or be barred of his right to do so. When there is mere delay to dis- 
affirm after coming of age, and there is nothing to explain or excuse it or show its 
necessity, whether the delay is for more than a reasonable time, is a question for the 
court. A delay of three years and a half unexplained is unr ble. — Goodnow v. 
Empire Lumber Co., Sup. Ct. Minn., N. W. Rep., Feb. 9, 1884. ; 


DEED OF TRUST.— Action to set aside — Acknowledgment by husband and wife. — 
In a suit to set aside a deed of trust exeeuted to secure the payment of a note signed 
by husband and wife, and the acknowledgment of which was certified as required by 
law, it was in proof that the wife signed the note and the deed, having an opportunity 
to read both before signing them; She was before an officer competent to take her 
acknowledgment, and he came into her presence at the request of her husband to take 
it; and she knew, or could have ascertained while in the presence of the officer, as well 
to what property the deed referred as the object of its execution. Held, that the cer- 
tificate must stand against a mere conflict of evidence as to whether she willingly 
signed, sealed and delivered the deed, or had its contents explained to her by the 
officer, or was examined privily and apart from her husband; and that even if it be 
only prima facie evidence of the facts therein stated, it can not be impeached, in respect 
to those facts, except upon proof which clearly and fully shows it to be false or fraudu- 
lent.— Young v. Duvall, Sup. Ct. U. 8., Wash. L. Rep., Jan. 26, 1884; Ch. Leg. N., Jan. 
19, 1884; Sup. Ct. Rep., Feb. 5, 1884. 


Drvorce.— Adultery of wife condoned— No defense to action by wife. — A wife 
committed adultery and confessed the same to her husband, who thereafter cohabited 
with her. Held, that such act of the wife was not a defense to an action by her against 
the husband for his adultery committed subsequently thereto. —Cumming v. Cumming, 
Sup. Jud. Ct, Mass., Alb. L. J., Jan. 26, 1884. 


DoweERk. — Release of— Validity — Consideration.— A relinquishment of dower bya 
wife may be good and valuable consideration for a payment by her husband to her of a 
sum of money equal to the value of her dower right. As against his creditors the 
validity of such payment, like the validity of his conveyances of property to other per- 
sons, depends upon its being free from fraud. — Rundlett v. Ladd, Sup. Ct. N. H., Alb. 
L. J., March 1, 1884. 


EJECTMENT. — Equitable ejectment — Parol evidence to convert absolute deed into 
a mortgage — Standard of proof required — Province of court and jury in such 
case.— The grantor in a deed absolute on its face (made prior to the Act of June 8, 
1881, P. L. 84) may, in an action of ejectment, show by parol evidence an agreement sub- 
stantially contemporaneous with the deed whereby such deed is in equity a mortgage. 
Such parol evidence must, however, be clear, explicit, and unequivocal, and in all re- 
spects such as would move a chancellor to decree a conveyance. If, upon the trial of 
such an equitable ejectment, the judge be of the opinion that the parol evidence does 
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EJECTMENT — Continued. 
not come up to the standard above stated, it is his duty to direct a verdict for the de- 
fendant. -- Nicolls v. McDonald, Sup. Ct. Pa., W. N. C., Feb. 28, 1884. 


—— Evidence — Estoppel — Notice — Advertisements and handbills.— At law the 
testimony of one witness to establish an oral contract, no matter how flatly contradicted 
should be submitted to the jury; and whether there was a contract, and what were its 
terms, was for the jury to determine. Where A., holding the legal title, takes a lease 
from B., the holder of the equitable title, and then sells and conveys the land in fee 
simple to C., he is estopped from denying the right of the purchaser from B.’s assignee 
to recover p b the balance of purchase-money due from B. was not 
tendered before bringing suit. An advertisement of the sale of property ina newspaper 
and by handbills, unknown to the party sought to be affected by it, does not amount to 
notice; nor is it competent testimony as a make-weight in support of the allegation of 
fraud. — Weaver v. Craighead, Sup. Ct. Pa., W. N. C., Jan. 31, 1854. 


— See TRUSTS. 


Equity.—Foreclosure of railroad bonds by trustee— Prerequisites, want of— 
Ratification by cestui que trust — Purchase of road by president — Trustee. — 
Where a holder of railroad bonds alleged the trustee had filed a bill and obtained a de- 
cree of foreclosure for the principal of the bonds not due, as well as for the interest 
which was due, without the written request of the holders of one-third in amount of 
the bonds, which it was claimed was a necessary prerequisite by the terms of the mort- 
gage to the exercise of the power to declare the principal debt due, and sought for this 
reason to avoid the foreclosure proceedings, held, that it was competent for the trustee 
to file a bill to foreclose for the interest due; that plaintiff ratified the action of its 
trustee by filing and proving in the master’s office, in the foreclosure proceedings, more 
than one-third in amount of all the bonds issued; and that the absence of such a requi- 
sition did not affect the jurisdiction of the court, and a decree for a larger sum than 
was due was error merely, to be corrected on appeal,and that as the error was one of 
which the trustees could not complain, and there was no fraud, the bondholders were 
as much bound as the trustee, and could not avoid the decree, on this ground, in any 
form of proceeding. When the property of a railroad company is sold under a decree 
of foreclosure, at which all persons are authorized to bid, the fact that it is purchased 
by the president of the company in his individual right will not, in itself, raise a trust 
relation between him and a holder of the bonds of the company, which will entitle the 
latter to treat him as a trustee of the property so purchased. — Credit Co. of London r. 
Ark. Cent. R. R. Co., U. 8. Cir. Ct. E. D, Ark., Am. L. Reg., Jan., 1884. 


— Requisites of a creditor’s bill. — It must allege that defendant is insolvent, and has 
no property, except that sought to be reached for the purpose of satisfying plaintiff’s 
claim. It must also aver that plaintiff was a creditor at the time of the conveyance, — 
Emery v. Yount, Sup. Ct. Col., Den. L. J., Jan. 22, 1884; Leg. Adv., Feb. 26, 1884, 


— Assignment — Checks — Rights of holder. — A check does not operate before its 
presentment or acceptance by the drawee, either in law or equity, as an assignment pro 
tanto of the deposit of the drawer. — Dickinson v. Coates, Sup. Ct. Mo., Cent. L. J., Jan. 
25, 1884. 


— Injunction — Trespass in State court—Illegal seizure by marshal — Fraud- 
ulent preference in bankruptcy.— A marshal of the U.S. who, under a provisional 
warrant in bankruptcy, has, after receiving a bond of indemnity under General Order 
No. 13, in bankruptcy, seized goods as the property of the debtor, and been sued for 
damages for such seizure, in an action of trespass in a State court, by a third person, 
who claimed that the goods were his property at the time of the seizure, can not main- 
tain a suit in equity in a circuit court of the United States for an injunction to restrain 
the further prosecution of the action of trespass, the parties to the suit in equity being 
citizens of the same State. Such marshal having delivered the goods seized to the as- 
signee in bankruptcy appointed, after an adjudication of bankruptcy, in the proceeding 
in which the provisional warrant was issued, and the assignee, having sold the goods, 
under the order of the court in bankruptcy, without giving to the plaintiff in the action 
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of trespass any notice, under sect. 5063 of the Revised Statutes, of the application for 
the order of sale or of the sale, and such plaintiff not having brought any action against 
the assignee to recover the goods, or applied to the bankruptcy court for the proceeds 
of sale, and the assignee not being sued in the action of trespass, he can not bring a 
suit in equity in a circuit court of the United States, joining the marshal as plaintiff, 
against the plaintiff in the action of trespass, to have the title to the goods determined, 
on the allegation that they were transferred to such plaintiff in fraud of the bankruptcy 
act, and for an injunction restraining the prosecution of that action. — Leroux v. Hud- 
son, Sup. Ct. U. S., Rep., Jan. 30, 1884. 


—— See CORPORATIONS. 


EsrorPEL. — Banking corporation — Acts of its cashier — When binding. — A bank- 
ing corporation, whose charter does not otherwise provide, may be represented by its 
cashier in transactions outside of his ordinary duties, without his authority to do so 
being in writing, or appearing in the records of the proceedings of the directors. When 
in numerous business transactions, he has been permitted, in his official capacity, to 
pursue a particular course of conduct, it may be presumed, as between the bank and 
those who in good faith deal with it upon the basis of his authority to represent the 
corporation, that he has acted in conformity with instructions received from those who 
have the right to control its operations.— Martin v. Webb, Sup. Ct. U. S., Ch. Leg. N., 

Jan, 26, 1884; Cent. L.J., Feb. 1, 1884. 


—— See WILLS. 


EXECUTION. — Growing crop. — A sale upon an execution against a landlord of a farm let 

on shares of his share of growing grain does not pass his title to it as against a subse- 
quent purchaser of the land. — Long cv. Seavers, Sup. Ct. Pa., Alb. L. J., Jan. 19, 1884. 
—— See ATTACHMENT. 


EXECUTORS, —See ADMINISTRATION. 


EVIDENCE. — Refreshing memory of witness by memoranda —Admissibility of. — 

Where a statement of facts alleged to have occurred a year previously, is entered ina 
memorandum book, and the person making the entry brings suit involving the truth of 
the matters so stated, and while the suit is pending, the book becoming worn, he copies 
the statement into another book, but is unable, except as aided by the writing, to testify 
to material matters therein, he should not be permitted, if objection be made, to use 


such copy while testifying as a witness in the cause. — Lovell v. Wentworth, Sup. Ct. 
Ohio, Ohio L, J., Jan. 26, 1884. 


‘ 
—— See CONTRACTS ; CORPORATIONS ; INSURANCE (LIFE); NEGLIGENCE; WILL. 


Fraup.— False representations — Quantity of land sold — Statements of agent. — 

An action for false representations will lie to recover the value of the deficiency in the 
measurement of land sold, where there is a false statement 6f the quantity sold made by 
the agent of the vendor. That the agent made the false statement thinking it to be true 
will not defeat the action; the purchaser could rely on his representations. — Lynch v. 
Mercantile Trust Co., U. S. Cir. Ct. D. Minn., Rep., Jan. 16, 1884; Leg. Ady., Feb. 19, 1884, 


—— See WARRANTY. 


Fraups (STATUTE OF).— Book-keeper’s implied authority to bind employer.—A 

book-keeper’s employment implies no authority to pledge his employer’s credit or make 
him liable for the debts of a third party. One party cannot be made liable for the pay- 
ment of the debtof another, unless the promise to make such payment is in writing and 


signed by the party or his duly-authorized agent. — Ruppee v. Edwards, Sup. Ct. Mich., 
N. W. Rep., Feb. 9, 1884. 


—— See CONTRACTS; WITNESS. 
GARNISHMENT. — See’ ATTACHMENT. 
GUARANTOR, — See BILLS AND NOTES. 
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Girt. —Causa mortis — Delivery of evidence of property. — Where a person about to 
die had choses in action in the hands of an agent, who had given her a letter acknowl- 
edging that he held the choses for her, gives such letter to another as a gift causa mortis 
of the choses, it is a valid gift. —Stephenson’s Admr. v. King, Ct. App. Ky., Rep., Jan. 23, 
1854. 


GRANTOR-GRANTEE, — See WILL. 


HOMESTEAD. — Foreign corporations. —No one is entitled to the benefits of the home- 
stead statute of Colorado, unless the word “ homestead” be encered on the margin of 
the recorded title to the premi so ied. A certificate duly recorded in the 
proper office, “‘ that the principal place where the business of the corporation shall be 
carried on in the State of Colorado, shall be at Denver, in the county of Arapahoe, in 
said State, and that the general manager of said corporation residing at said principal 
place of business, is the agent upon which process may be served in all suits that may 
be commenced against said corporation,” is a sufficient compliance with the statute 
(Gen. Laws, 1877, p. 151, sect. 213), in that behalf without designating the said agent by 
name —there being such an officer as “‘ general manager” of the corporation at the 
place designated. — Goodwin v. Col. Mort. & Invest Co., Sup. Ct. U. S., Col. L. Rep., 
Feb. 7, 1884. 


— Privilege — Waiver — Distribution of decedent’s estate. — Homestead exemp- 
tion is a mere privilege extended by law to the debtor, and he may claim it or not, at his 
election. If not claimed by him during his life-time it may be claimed by his widow 
after his death. A creditor holding a waiver of the homestead is not a lien or pre- 
ferred creditor; he has simply the right to invade the homestead for satisfaction of so 
much of his debt as remains unpaid after taking his ratable share of the estate outside 
of the homestead; from the contract between the parties. If the homestead is not 
claimed by the debtor during his life-time nor by his widow after his death, the whole 
estate must be distributed ratably among all the creditors, unless there be some entitled 
to priority under Code 1873, ch. 126, sect. 25. — Scott v. Cheatham, Sup. Ct App. Va., Va. 
L. J., Jan., 1884. 


HUSBAND AND WIFE.— Wife and owner of stock of goods carrying on business — Pur- 
chase by her husband on credit — Liability of h tead purchased from pro- 
ceeds of said stock for debts. Where the wife is the owner of a stock of goods and 
merchandise and the husband is permitted by the wife to carry on the business of sell- 
ing the goods as a retail dealer in his own name, and buys other goods for the store on 
credit, and thereafter, for a period of three months, continues to sell at retail, and then 
the goods on hand are exchanged for real estate, which is at once actually oceupied by 
the husband and wife and their family as a homestead, and the conveyance of which is 
taken in the name of the wife: held, that as it does not appear that the goods bought by 
the husband on credit, or any of the proceeds thereof, are a part of the purchase money 
or consideration for the homestead, the homestead is not subject to the claim of the 
creditors from whom the husband purchased the merchandise. — Tootle rv. Stine, Sup. 
Ct. Kan., Pac. Rep., Jan. 16, 1884. 


— Gift by husband to wife.— A gift made by a husband to his wife in good faith, an@ 
not for the purpose of hindering, delaying, or defrauding creditors, and at a time whem 
the husband is not owing anything, is not void, but is valid in all respects.— Tootle r_ 
Coldwell, Sup. Ct. Kan., Pac. Rep., Jan. 10, 1884. 


—Ejectment — Curtesy—Feme sole trader— Constitution law.— Where a hus- 
band wilfully abandons his wife, and she having been declared a feme sole trader, sells 
real estate which she acquired during her coverture, the husband’s right as tenant by 
the curtesy is gone. The feme sole trader act of 1855, Pa., allowing a married woman to - 
convey real estate, is constitutional. —Moninger v. Ritner, Sup. Ct. Pa., W. N. C., Jan. 
24, 1884. 


INJUNCTION. -- Use of name in firm — Consideration.— The privilege of using the name- 
of a person in the firm name, when given without consideration, is revocable at pleas- 
ure, and such person is not estopped to use his own name, or to enjoin the use of it by- 
the license.— Horton Mfg. Co. v. Horton Mfg. Co., U.S. Cir. Ct. D. Ind., Rep., Feb. 
27, 1884. 
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INJUNCTION — Continued. 

——To enforce contract of physician not to practice in locality.—Where a 
physician agrees, for a valuable consideration, not to practice his profession ina certain 
city and its vicinity, the remedy against him, if he refuses to abide by the contract, is an 
injunction, The injunction, however, should define the precise limits within which it 
operates. — Zimmerman v. Dever, Sup. Ct. Mich., Rep., Jan. 16, 1854. 


—— See CONTRACTS; COPYRIGHT; EQUITY; JURISDICTION (FEDERAL). 
INSTRUCTIONS, — See RAILROADS, 


INSURANCE (FIRE).— Policy of insurance —Contract of indemnity only.— After the 
date of a contract for the sale of a house which was insured against fire, and before 
completion of the purchase, the house was damaged by fire, and the insurance company, 
in ignorance of the contract, paid the vendors for the damage done. The purchase was 
subsequently completed, the vendors receiving the full amount of the purchase-money, 
and also retaining the moneys paid to them by the insurance company. Inan action by 
the insurance company to recover the amount paid by the company to the vendors, held, 
that the contract of insurance was a contract of indemnity only, and therefore the 
receipt of the purchase-money by the defendants must be taken into account in 
calculating the amount of the loss sustained by the defendants, and as it had the effect 
of extinguishing such loss, the plaintiff was entitled to recover. — Castellain v. Preston, 
Ct. App. Eng., Alb. L. J., Jan. 26, 1884; Am. L. Reg., Dec., 1833. 


— Agency — Solicitor. — A soliciting agent procuring for an insurance company risks 
and applications on which policies are issued, who fills up the application, is, in so 
doing, the agent of the company, and not of the insured; and if the agent makes a mis- 
take in wrongly stating facts which were correctly given him by the insured in prepar- 
ing the application the company is bound by and responsible for such a mistake. — 
Farmers’ Ins. Co. v. Williams, Sup. Ct. Ohio, Rep., Jan. 30, 1884. 


— Forfeiture — Premises unoccupied — Renewed policy — Waiver. — A condition 
ina fire policy that if the premises insured shall become vacant or unoccupied, or so 
remain, with the knowledge of assured, without notice to and c t of the pany 
indorsed thereon, the policy shall be void, applies to the non-occupancy of the property 
when the policy is renewed. Where, at the time of renewal, the agent of the insured 
informs the agent of the company that the premises are unoccupied, but will be occu- 
pied in two or three weeks, and the company’s agent says, in effect, that the policy 
would be void unless the premises were occupied when burnt, this constitutes a waiver 
of the condition so far as the premises were unoccupied at the time of renewal; and 
where the premises remain unoccupied until burned the insured cannot recover. — 
Hotchkiss v. Home Ins. Co., Sup. Ct. Wis., Rep., Jan. 16, 1884. 


——See REMOVAL OF CAUSES. 


—— INSURANCE (LIFE). — Forfeiture — Suicide — By-iaws. — A stipulation in a policy 
or certificate of insurance issued by an insurance company or association that the 
certificate would be forfeited if the member took his own life, sane or insane, is lawful: 
Where the member of an insurance association accepted the certificate of insurance 
subject to the by-laws in force at the time and those which should be thereafter adopted, 
the certificate is subject to a by-law subsequently adopted. — Knights of Golden Rule 
v. Ainsworth, Sup. Ct. Ala., Rep., Jan. 30, 1884. 


—— Contract of insurance —Construction of— Payment of benefit.— Where a life 
insurance policy provides that the benefit shall, at the death of the insured, “ be paid to 
his wife and children,” held, that such benefit should be paid to his wife and children 
equally, and not one-half to his wife and the other halfto his children; and further 
held, that each child should receive his share of the benefit, although ene of such 
‘children may have never lived with his father as a part of his father’s family, and may 
also have received a portion of his father’s estate prior to his father’s death. — Felix v. 
A. O. U. W., Sup. Ct. Kan., Pac. Rep., Jan. 10, 1884. 


— Paid up policy — Evidence — Statements of company’s agents — Prospectus of 
company — Noti —A request for the issue of a “paid up” policy must be made 


DIGEST OF RECENT CASES. 363 


INSURANCE (FIRE) —Continued. 

while the original policy is in full life, and cannot be made after the latter has become 
forfeited for non-payment of premiums. In such a case testimony as to the statements 
made by the company’s agents on other occasions as to the meaning of such policies is 
inadmissible. A clause in the prospectus of an insurance company offering thirty days’ 
grace in the payment of premiums is ineffectual to contradict the terms of the policy. 
Even if the insured was misled by the pany’s failure to send the customary notices, 
such failure will not serve to excuse two years’ neglect on his part to pay the premiums 
falling due. Such a continued default cannot be traced to the misleading effect of the 
company’s uniform practice to send notices.— Smith v. Ins. Co., Sup. Ct. Pa., W. N. 
C., Feb. 7, 1884; Rep., Feb. 27, 1884. 


— The right to make a change in the beneficiary of an insurance policy — Bill of 
interpleader. — Held, that where two parties claimed the amount of insurance on a 
deceased person’s life, that the insurance company might file a bill of interpleader to 
settle the question as to whom the insurance money belongs. The court states under 
what circumstances the beneficiary in an insurance policy may be changed, and a new 
policy under the same number issued for the benefit of another person. — Union Mut. 
Life Ins, Co. v. Stevens, U. S. Dis. Ct. N. D. Ill., West. Ins. Rev., Jan., 1884. 


INTERNAL REVENUE. — Customs — Protest as to future importations — Change of 
firm. — An importer filed a protest with the collector with a notice that he desired the 
protest to apply to all future similar importations made by him. Afterwards he took D. 
as a partner, and thereafter all importations were made in the name of H. & Co. Held, 
that the protest was sufficient notice to the collector as to the importations by H. & Co. — 
Herman »v. Schell, U. 8. Cir. 8. D. N. Y., Rep., Jan. 23, 1884. 


JUDGMENT. — Personal service—Merger of cause of action.— Plaintiff bank was 
located in Vermont; one of defendants was and still is a resident of Vermont, and the 
other of Louisiana. Plaintiff obtained judgment by default in a court in N. H., having 
attached defendant’s real estate situated there; but no personal service of process was 
made, no notice was given except a constructive one by publication according to the 
laws of New Hampshire, and no appearance by defendants. In an action brought upon 
the same cause of action as the former one; held, that the original cause of action was 
not merged in the N. H. judgment; and that this action could be sustained. — Nat. Bank 
v. Peabody, Sup. Ct. Vt., Alb. L. J., Jan. 26, 1834. 


—- Interest — Laches. — Interest will not be allowed to the prevailing party in an action 
for damages from the date of a verdict in his favor when he has for many years failed to 


enter the judgment thereon. — Redfield v. Ystalyfera Iron Co., Sup. Ct. U. S., Rep., Feb, 
27, 1884. 


JURISDICTION. —State and Federal courts.— Where different courts have concurrent 
jurisdiction in respect of the same subject-matter, that court to which jurisdiction, by 
legal proceedings, has first attached, is entitled to proceed therein without interference 
by another court. This rule applies as well between State and Federal courts as be- 
tween courts of the same State; e.g., if aU. S. marshal seize property under an attach- 
ment issued out of the Federal court, and a claimant of said property sue in replevin 
in a State court, the marshal may justify by pleading the attachment. — Parks v. Wilcox, 
Sup. Ct. Col., West. Jur., Dec., 1883. 


— Jurisdiction of Federal courts — Where State necessary party. — Under a stat- 
ute of Georgia the Governor of that State took possession of a railroad therein and sold it 
to the State, upon a default inthe payment of bonds issued by the railroad company, and 
indorsed by the State, which were a prior lien upon the railroad. The holders of a 
second series of bonds in an action against the Governor and others sought to set aside 
the sale on the ground of irregularities therein, and on the ground that the State had no 
constitutional power to purchase, and also to foreclose the mortgage under which their 
bonds were issued. Held, that the State was a necessary party to the action, and being 
so the Federal courts had no jurisdiction thereof.— Cunningham v. Macon and Bruns- 
wick R. R. Co., Sup. Ct. U. S., Alb. L. J., Feb. 2, 1884. 


JURISDICTION (FEDERAL).— On removal of cause — Adjudication in State court — 
Attachment. — The Federal court upon the removal of a cause from the State court 
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JURISDICTION (FEDERAL) — Continued. 
will take the case precisely as it finds it, accepting all proceedings as adjudications in 
the case; it will not act as an appellate court, and consider questions raised and decided 
in the State court. To render the garnishment, in an action brought in a State court, of 
a judgment of a Federal court effectual, the concurrence of the court in which the judg- 


ment was rendered is requisite. — Loomis v. Carrington, U. 8. Cir, Ct. E. D. Mich., Rep., 
Jan. 16, 1884, 


—— Bill to prevent unjust use of process — Injunction. —The creditors of a certain 
debtor, by process out of the Federal court, attached property in the hands of the com- 
plainant, who claimed title to it in hisown right. The goods were returned to him upon 
his giving a delivery bond to the marshal, conditioned upon his producing the goods 
at a day named, or paying their value. Complainant having disposed of the goods, and 
paid their value to the marshal, brought a bill for an injunction to prevent the money so 
paid in, which he claimed as his own, from bring distributed to the creditors in the orig- 
inal suit. Held, that, being unable to maintain replevin against the marshal in the State 
court by season of the goods being the custody of the law in a Federal court, the com- 
plainant had no adequate legal remedy, and was entitled to his injunction without re- 
gard to citizenship. — Krippendorf v. Hyde, Sup. Ct. U. 8., Sup. Ct. Rep., March 1, 1884. 


— See TITLE. 


LAND GRANT.— Construction of the act of Congress of June 2, 1864— Railroads 
of Iowa. — Congress in 1856 granted to the State of lowa, to aid in the construction of 
a railroad upon a designated route, six sections of land for every mile of the road con- 
structed. This land was made over by the Legislature of Iowa to plaintiff corporation. 
By the act of Congress of June 2, 1864, amending the previous act, the plaintiff was 
permitted to build by a shorter way, being “ entitled for such modified line to the same 
lands and to the same amount of lands per mile as originally granted. Held, that the 
plaintiff was only entitled to six sections for each mile of road actually constructed, 
and not to six sections for each mile of the original route. — Cedar Rapids & M. R. R. 
Co, v. Herring, Sup. Ct. U. 8., Sup. Ct. Rep., Feb. 8, 1884. 


LIBEL. — Liability of newspaper proprietors for act of editorial employe — What 
may be shown in mitigation of damages.—lIf the proprietors of a newspaper give 
to an employe charge and control of an editorial column, reserving no supervision, 
they practically authorize him to write and publish therein any article he thinks proper, 
and if he, without their knowledge, write and publish a libel, they are responsible for 
the wrong, whether it result from his mere negligence or from a wanton and reckless 
purpose to accomplish the business in an unlawful . Suchr ibility is not 
limited to compensation for actual damages. Want of knowledge on the part of the 
proprietors of a newspaper of a libelous article before its publication, and efforts by 
them afterwards to make amends and reparation, may be shown to be considered by 
the jury in mitigation of damages; but it is error to charge, as matter of law, that such 
want of knowledge and efforts in good faith to make amends will protect such pro- 
prietors from punitive damages, where an employe has wantonly or maliciously written 
and caused to be published a libel.— Bruce v. Reed, Sup. Ct. Pa., Pittsb. L. J., Jan. 30, 
1884; W. N. C., Feb. 21, 1884. 


— Privilege — Candidacy of public officer. —S. held a public elective office, and had 
not disclaimed his intention to be a candidate for the same office at the next election. 
More than a year before such election a libel concerning him was published by the 
defendant, who claimed that the charges made were prima facie privileged on the 
ground that S. was a candidate for a public office. Held, that the charges were not 
privileged. —Commonwealth v. Wardwell, Sup. Jud. Ct. Mass., Rep., Feb. 27, 1884. 


— Action for innuendo — Pleading. — An action for libel may be sustained for words 
published which tend to bring the plaintiff into hatred, ridicule, or contempt, even 
though the same words spoken would not be actionable. The written publication, 
though not charging a punishable offense, is, nevertheless, libelous if it falsely and 
maliciously tend to produce such effect. An alleged libelous article is to be construed 
in a plain, popular sense; it is for the judge to decide whether it is capable of the 
meaning ascribed to it by innuendo, and for the jury to say whether such meaning is 
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truly ascribed to it. It is not the office of an innuendo to enlarge the meaning of words 
in a publication, but merely to point out their application to facts previously alleged. 
Where there is no ambiguity as to the actionable quality of the language employed, nor 
as to the person intended, no allegation by way of inducement or colloquium is neceg- 
sary. Bradley v. Cramer, Sup. Ct. Wis., N. W. Rep., Feb. 9, 1884. 


LIMITATIONS (STATUTE OF). — New promise. — Where there is no dispute as to the facts 
which go to prove an acknowledgment or new promise, the question is one of law for 
the court; but where there is any dispute, the question is a mixed one of law and fact 
for the jury. Where there is an acknowledgment of indebtedness, it will be taken to 
relate to the demand in suit, and the burden is on the defendant to show that it related 
to another debt. — Morrell v. Ferrier, Sup. Ct. Col., Col. L. Rep., Jan. 2%, 1884. 


— New promise — Conditions. — When a suit is upon a cause of action barred by time, 
and revived by a new promise, the action is upon the contract created by the new 
promise; and if such new promise be conditional, the plaintiff is not entitled to recover 
except upon the performance or happening of such condition, and the burden of proving 
the same rests upon him. A promise to pay “‘ when able,” is conditional. It must be 
construed as referring to financial ability; and in such case this must be averred, and 
will then be a question of fact for the jury. — Richardson v. Bricker, Sup. Ct. Col., Col. 
L. Rep., Jan. 24, 1884, 


— Necessary acknowledgment to remove bar of statute — Evidence of.—A 
clear, distinct, and unequivocal acknowledgment, not only as to the existence of a debt 
but as to the particular debt to which it is sought to be applied, is necessary to remove 
the bar of the statute of limitations. Where the evidence of the debtor’s language is 
not so clear as to preclude doubt, the case should be submitted to the jury to find what 
language was used. — Lawson v. McCartney, Sup. Ct. Pa., W. N. C., Feb. 6, 1884. 


— Promissory note — Fraudulent concealment of cause of action. — When a plain- 
tiff has knowledge in time that a cause of action exists, he is thereby put upon inquiry 
as to the amount of the claim, the time and manner of its alleged payment, and of all 
material circumstances connected with the transaction. If he neglect such inquiry, he 
cannot set up fraudulent concealment of the cause of action as a reply to the plea of 
the statute of limitations. — Sankey v. McElevey, Sup. Ct. Pa., Leg. Int., Feb. 29, 1884. 


MALICIOUS PROSECUTION. — True facts in affidavit.— Warrant.—An acti n for mali- 
cious prosecution will not lie against one who makes an affidavit before a committing 
magistrate of facts not constituting an offense but which are true, where the magistrate 
erroneously issues a warrant of arrest for a felony, and the plaintiff is arrested accord- 
ingly. — Hahn v. Schmidt, Sup. Ct. Cal., Rep., Jan. 23, 1884. 


MANDAMUS. — See ADMINISTRATION. 


MARRIAGE. — Between slaves —Avoidance — Heirs.—A marriage between slaves in a 
slave State, where such marriage had no legal validity, was of imperfect obligation, and 
before the emancipation proclamation was so far avoided by a marriage of the husband 
to another woman, valid at the place where solemnized, that on the death of the hus- 
band and second wife she who was the first wife has no interest as against the issue by 
the second marriage in the property acquired by such husband and second wife during 
their cohabitation. —McDowell v. Sapp, Sup. Ct. Ohio, Rep., Jan. 23, 1884. 


MASTER AND SERVANT. —Seaman — Removal from ship — Medical services. —A. was 
injured upon a vessel, and the captain sent for a physician who first treated A. upon the 
vessel. A. was afterwards, at his own request, removed to his home, and there treated 
by the same physician. Held, the latter could recover from the owners of the vessel for 
his entire service to A. rendered necessary by the injury received — the ship. — Holt 
v. Cummings, Sup. Ct. Pa., Rep., Jan. 23, 1884. 


MINING CLAIM. —End stakes — Changing of lines — Action for realty. —The statute 
of Colorado (R. S., 630), affords no support to one who, in locating his claim, fails to set 
the proper stakes at the end of the claim, when the proper position for them was not 
inaccessible, but merely difficult of access, or approachable by a circuitous route. In 
such case the title will only relate to the time when the stakes are subsequently set. 
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MINING CLAIM — Continued. 
The locator of a mining claim can not, after the location, change the lines of his claim 
so as to take in other ground, when such change will interfere with the previously ac- 
crued rights of others. A defendant in an action for the possession of real estate, when 
he claims only a part of the tract sued for, must show what part he claims. Upon de- 
claring his intention to become a citizen, an alien may have advantage of work previ- 
ously done, and of a record previously made by him in locating a mining claim on the 
public mineral lands. — Croesus M. M. &.S. Co. v. Col. L. & M. Co., U. 8. Cir, Ct. D. Col., 
Col, L. Rep., Jan. 17, 1884. 


——Grant to alien incapable of making location — Abandonment — Rights of 
alien.—The right to locate and the right to possess a mining claim go together; they 
are part of the same grant, ard neither can exist without the other. If, therefore, the 
grant by assignment or conveyance falls upon an alien, incapable of making a location, 
his possession is of no consequence, the possession being transferred to one who, under 
the statutes, is incapable of becoming a purchaser from the government. Such posses- 
sion, being part and parcel of the purchase, is illegal, and is equivalent to an abandon- 
ment, and opens the ground to location and possession by any qualified person. The 
alien can not become the government’s grantee, and can not become so in a roundabout 
way, by being the grantee of the government’s grantee. Galbraith, J., dissents. —Tib- 
bitts v. Ah Tong, Sup. Ct. Mont., Pac. Rep., March 6, 1884. 


—— Mere possession of as opposed to valid location. — Mere possession of a mining 
claim upon public lands, not based upon a valid location, will not avail to preventa 
valid location under the law, and the rules and customs of the mining district. The 
right to the possession comes only from location. -- Noyes v. Black, Sup. Ct. Mont., Pac. 
Rep., March 6, 1884. 


MORTGAGE (CHATTEL). — Validity — Usurious note. — Where a chattel mortgage on its 
face and by its terms is given to secure a usurious note, but the note secured by it ex- 
presses a legal rate of interest, the mortgage is only apparently, and not in fact, usuri- 
ous, and therefore is valid. — Ward v. Anderberg, Sup. Ct. Minn., Rep., Jan. 30, 1884. 


—— Priorty — Notice — Unrecorded mortgage. — A purchaser of a recorded mortgage, 
whether given to secure a negotiable or non-negotiable note, who purchases without 
actual notice of a prior unrecorded mortgage, obtains priority over such unrecorded 
mortgage; and this notwithstanding the party from whom he purchased, —the second 
mortgagee, — had notice of the prior mortgage. — Jackson v. Reid, Sup. Ct. Kan., Pac. 
Rep., Jan, 10, 1884. 


—— Execution of by debtor in failing circumstances— Validity of.— Where a 
debtor, in failing circumstances, executes chattel mortgages and an assignment of his 
book-accounts to certain of his creditors whom he prefers, held, that such chattel 
mortgages and assignment are not executed under the act relating to voluntary assign- 
ments for the benefit of creditors (Comp. Laws, Kan. 1879, ch. 6), nor in violation of such 
act, and the chattel mortgages and assignment are not necessarily void, and if they are 
all executed in good faith, they do not prove, or tend to prove, that the debtor has dis- 
posed of, or is about to dispose of, his property, or a portion thereof, for the purpose of 
hindering, delaying, or defrauding his creditors. —Tootle v. Coldwell, Sup. Ct. Kan., 
Pac. Rep., Jan. 10, 1884. 


—— Erroneous description in — Followed by record — Purchaser — Notice. — Where 
a mortgage erroneously describes the premises, and the index in the record follows the 
erroneous description, a purchaser is not affected with constructive notice of the mort- 
gage from the mere fact that by examining the engrossed record he might have ascer- 
tained the error. When a mortgage deed contains a misdescription of the premises, 
which the mortgagee would be entitled to have reformed, a subsequent purchaser with 
actual notice of the facts will be postponed. — Peters v. How, Sup. Ct. lowa, N. W. Rep., 
Feb. 9, 1884. 


—— See BILLS AND NOTES; DECEDENTS (ESTATES OF). 


—— Bill of sale — Not filed — Absolute terms— Sunday contract. — A bill of sale in 
the nature of a chattel mortgage is good as between the parties to it without being filed, 
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MORTGAGE (CHATTEL) — Continued. 

as the statute directs. And the neglect to so file the instrument, although making it 
void as to creditors of the seller, is available only to such of them as, by a lawful seiz- 
ure, acquire a lien on the property while in his possession. Where a bill of sale or chat- 
tel mortgage conveys in absolute terms the entire interest of the seller, without 
reservation, the vendee or mortgagee may, without demand, take possession of the 
property whenever he sees fit to do so. In such case the instrument itself is a continu- 
ing authority to him to do so, which may be exercised at his own pleasure. The making 
of a bill of sale on Sunday is not unlawful. — Fitzgerald v. Andrews, Sup. Ct. Nev., Am. 
L. Rec., Jan., 1884. 


MuNICcIPAL Bonps. — Latent defects —Innocent purchaser — Constitution of Ne- 
braska — Special franchises. — A purchaser of municipal bonds is not required to 
go behind the recitals upon their face for the purpose of ascertaining whether there 
has been in fact an over issue. If they are valid upon their face, the corporation is bound 
to make them good to aninnocent purchaser. The clause of the constitution of Nebraska 
forbidding the Legislature to pass any special act conferring corporate powers is not 
infringed by a statute empowering a county to issue bonds for the payment of a valid 
debt previously contracted. A county is not a corporation within the meaning of sec- 
tion 15 of article 3 of the constitution of Nebraska, prohibiting the Legislature from 
passing any special law “ granting to any corporation, association, or individual, any 
exclusive privileges, immunities, or franchises.”— County of Sherman v. Simonds, Sup. 
Ct. U. S., Sup. Ct. Rep., Feb. 8, 1884. 


— Bona fide holder — Irregularity — Fraud or misconduct of agents of munici- 
pality — Negligence — Overdue coupons. — In an action on a municipal bond issued 
under authority of law by a bona fide holder thereof, mere irregularity, or fraud, or mis- 
conduct of the agents of the municipality cannot be set up as a defense. Mere suspi- 
cion of title, or the knowledge of circumstances which would excite suspicion on the 
part of a prudent man, or gross negligence on the part of the holder at the time of transfer 
to him, will not defeat his title as bona fide holder. The fact that at the time a bond 
was purchased it had attached to it severa] overdue and unpaid coupons will not per se 
be sufficient to put the purchaser on inquiry, or raise the presumption of mala fides on 
his part. — Ronde v. Jersey City, U. S. Cir. Ct., D. N. J., Rep., Feb. 27, 1884. 


MUNICIPAL CORPORATION. — When village not liable for defect in highway. —The 
charter of the village of R., situate in town of R., authorized it to contract and keep in 
repair the highways therein, but did not impose on it the duty of so doing; that re- 
mained in the town. Held, that the village was not liable to one injured by a defect in 
a street crossing constructed by it.—Parker v. Village of Rutland, Sup. Ct. Vt., Alb. 
L. J., Feb. 23, 1884. 

— Liability for injuries— Street crossing — Contributory negligence. — Where 
afoot passenger in the streets of a municipality is injured by an alleged defect ina 
street crossing, and brings suit against the municipality to recover damages, it is error 
to leave to the jury the question whether or not it was necessary to construct the cross- 
ing. This is a matter which lies purely in the discretion of the municipal authorities. 
In such case the only questions for the jury are whether or not the crossing was con- 
structed in a defective and negligent manner so as to cause the injury in question, and 
also whether or not plaintiff was guilty of contributory negligence. — Borough of Easton 
v. Neff, Sup. Ct. Pa., W. N. C., March 6, 1884. 


NEGLIGENCE. — Damages for personal injury — Non-suit.— While plaintiff was driv- 
ing a cutter along a street in Milwaukee, the runner of his sleigh was caught by an iron 
catch negligently projecting above the surface of aturn-table of defendant. This upset 
the cutter. The evidence showed that this kind of fastening for turn-tables had been 
abandoned by other companies and by defendant and were not in common use, but had 
been supplanted by another method of fastening. Held, that the facts in evidence pre- 
sent questions whether defendant was not negligent in not adopting a more approved 
plan of fastening a turn-table, and whether the company was not negligent in allowing 
the catch to remain worn and loose, and liable to project and catch runners of passing 
sleighs. That these and other questions were for the jury to decide, and should have 
been submitted to them, and that the evidence tended to support plaintiff’s cause of 
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NEGLIGENCE — Continued. 
action, and the non-suit was improperly granted. That expert testimony in regard to 
the most approved style of turn-tables in general use was improperly rejected. — Fitts 
v. Cream City R. R. Co., Sup. Ct. Wis., Wis. Leg. N., Feb. 1, 1884. 


—— Contributory negligence of an employe — Failure to perform certain specified 
duty on the part of an employe, consisting of examination of a tramway belonging to 
his employers, defendants, whereby defects in said tract would presumably have been 
discovered, will relieve the employers from responsibility for damages to said employe, 
resulting from an accident on said tramway caused by a defect therein, which his in- 
spection was intended to guard against. — Cooper v. Butler, Sup, Ct. Pa., Leg. Int., Jan. 
18, 1884, 


—— Damages — Evidence — Instructions.—In an action against the City of N. Y., for 
damages sustained by plaintiff in falling upon the ice upon the sidewalk, because of al- 
leged negligence in allowing ice and packed snow to accumulate and remain for a long 
time upon the walk, though evidence was properly given upon the trial to show the 
grade and descent of the walk, as well as its general condition at the place where the 
accident happened, yet the court erred in refusing to charge that “ the jury had noth- 
ing to do with the alleged dangerous condition of the sidewalk in question, except so 
far as it was rendered dangerous by ice and snow.”— Reed v. Mayor, Sup. Ct. N. Y., 
Daily Reg., Jan. 18, 1884. 2 


— Contributory negligence. — D.,a passenger on the S. & R. R. R., sitting with his 
arm outside of the open window of a car in rapid motion, was struck upon the ‘elbow 
by some cord wood ranked near the track and severely hurt. In an action to recover 
damages for the injury, upon the demurrer of defendant; held, the plaintiff was guilty 
of negligence which contributed to his injury, and he is not entitled to recover damages 
therefor. One who is injured by the mere negligence of another cannot recover com- 
pensation therefor if he by his own negligence or willful wrong contributed to produce 
the injury, so that but for his concurring and co-operating fault it would not have hap- 
pened; except when the direct cause of the injury is the omission of the other party, 
after being aware of the injured party’s negligence, to use a proper degree of care to 
avoid the consequence of such negligence. — Dun v. Seaboard & Roan, R. R. Co., Sup. 
Ct. Va., Va. L. J., March, 1884. 


—— See CONSTITUTIONAL LAW; MUNICIPAL CORPORATIONS; RAILROADS. 


NEGOTIABLE INSTRUMENT. — Equitable assignment. — A. drew his negotiable draft in 
favor of C., a banker, on B. for the exact amount due him, for the purpose of having C. 
discount the same, which he did, in the usual course of business, and paid to A. the 
proceeds, While the draft was in transit to B. for acceptance and payment, he, without 
any knowledge of its existence, remitted the amount due, by certified check on his 
banker to A., who received and converted it to hisown use, by depositing it to his credit 
with his banker as cash, together with his other deposits, subject to his checks. On 
presentation of the draft, B. refused to accept or pay, and it was returned to C. A. then 
made a general assignment, having a bank balance to his credit greater than the amount 
of his draft. This check was forwarded by his banker for payment, and two days after 
the assignment, was paid by the bank certifying the same. Held, that as between A. 
and B., and under these circumstances C. acquired, by equitable assignment, the right 
to the amount then in B.’s hands. That B. having remitted to A. the amount, by check, 
before notice of the draft, which was afterwards paid, was released from the obligation 
to accept or pay, but the check in the hands of A., or his banker, or its proceeds when 
collected, belonged in equity to C. in the absence of any intervening right, and he may, 
in an action for equitable relief against the parties, have the same applied to the pay- 
ment of his draft. — Gardner v. Bank, Sup. Ct. Ohio, Ohio L. J., Jan. 12, 1884. 


PARENT AND CHILD. —Emancipation of child— Wages of minor — Assignment. — 
The right of a parent to the custody and services of a child is simply incidental to the 
duty of discipline and direction. A child is not a mere servant of the father, nor is the 
father bound to work the child for the benefit of his creditors; but may let him go when 
he will, whether he be solvent or not. The right of a parent to the services of minor 
children is not, as such, absolute; but his right to their wages is vested, if the labor has 
been performed without any previous agreement or understanding to the contrary. The 
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PARENT AND CHILD — Continued. 
release by a parent of his right to the wages of a minor child, executed to such child af- 
ter a general assignment by the father and his partners in an insolvent firm for the 
benefit of its creditors, is of no validity as against such creditors. — Beaver v. Bare, Sup. 
Ct. Pa., Cent. L. J., Feb. 1, 1884. 


— Bastard — Marriage of pregnant woman. —The marrying of a woman with child 
operates as an adoption of the child, The husband is liable for its support, being in loco 
parentis. The natural father can not, therefore, be prosecuted for the child’s support 
asa bastard. — State v. Shoemaker, Sup. Ct. lowa, Rep., Jan. 30, 1884. 


PARTITION. — Sale of under order ofcourt — Notice. — A sale of lands in partition by a 
master appointed by order of court granted without notice to adverse parties is voidable 
and will be set aside. — Gibbon’s'App., Sup. Ct. Pa., W. N. C., March 6, 1884. 


— Continuance for benefit of third person — Privity — Damages. — Articles of co- 
partnership contained a stipulation that when business should reach a certain degree 
of profit, a specified sum of money should be paid plaintiff. Before the expiration of 
the term of partnership one of the partners died, and the others refused to continue the 
business. No money had been paid plaintiff. Held, that plaintiff could not maintain 
an action to enforce the articles of co-partnership, or to obtain damages for a refusal to 
continue the business of the firm.— Greenwood v. Sheldon, Sup. Ct. Minn., Rep., Jan. 
23, 1884. 


PATENTS. — Infringement — Sale by inventor with reservation of rights to use. — 
Plaintiffs gave defendant a license to use their patents, for which he agreed to pay a 
royalty. Defendant afterwards invented a machine, and agreed with plaintiffs that 
they should have the invention for a certain sum, they granting him the right to use the 
machine. Defendant failed to pay the royalty and plaintiffs brought suit to restrain de- 
fendant from using his machine without paying the royalty. Held, that defendant never 
parted with the right to use his machine, and that the bill should be dismissed. — 
Washburn & Moen Mfg. Co. v. Wilson, U. 8. Cir. Ct. 8S. D. N. Y., Rep., Jan. 30, 1884. 


— Reissued patents— Invalidity of — Infringement. — Claims one and three of re- 
issued letters patent No. 6,962, granted to Lewis R. Keizer, February 29, 1876, for an “‘ im- 
provement in apparatus for cleaning privies,”’ (the original patent, No. 115,565, having 
been granted June 6, 1871, to Henry C. Bull and Joseph M. Lowenstein, on the invention 
of said Bull, and the application for the reissue having been filed January 11, 1876), 
namely, “1. A privy vault cleaning apparatus, consisting of an air pump, a deodorizer 
and suitable tubular connections, in combination with an independently movable re- 
ceiving cask, having an induction, p ge or opening, and also an air opening for con- 
nection with the air pump, and provided with screw-necks at each opening for receiving 
sealing caps or covers substantially as described, whereby the movable cask may be 
located in any desired position with relation to the vault and privy, and the pump and 
deodorizer located in any desired position with relation to the vault, privy, and cask, 
and also whereby the casks, when filled may be handled as is usual with filled casks, as 
set forth.” ‘3. The combination, with a portable night-soil cask, of a float valve 
located at the air passage, substantially as described, whereby the fluid matter is pre- 
vented from entering the air passage and clogging the suction air pipe and pump, as set 
forth ;”’ are invalid because they are for inventions not indicated in the original patent 
as inventions, being for sub-combinations in combinations claimed in the original, and 
were made for the purpose of covering features described in patents issued to others 
during the interval between the granting of the original and the application for the re- 
issue. —Clements v.Odorless Excavating App. Qo., Sup. Ct. U. S., Ch. Leg. N., Jan. 19, 
1884. 


— Interest on judgment — Error in amount of damages — Survival of action. — 
Where upon appeal from a decree awarding damages to a patentee for the infringement 
of his patent the case was sent back to a masterto readjust the damages by making 
certain deductions, held, that the plaintiff was entitled to interest upon the corrected 
amounts from the time of the master’s report. A cause of action for the infringement 
of a patent survives, upon the death of the patentee, to his representatives. — II]. Cent. 
R. Co. v. Turrill, Sup. Ct. U. S., Sup. Ct., Rep., March 1, 1884. 


—— See PLEADING. 


| 
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PLEADING.— Proof — Variance.— In an action upon a contract, where there is a variance 

between the pleadings and proof, which might, under the Code, be cured by an amend- 
ment to the pleadings, a party desiring to avail himself of the advantage of such vari- 
ance must do so at the trial. Objection comes too late when made for the first time in 
the Supreme Court. — Smith v. Roe, Sup. Ct. Cel., Col. L. Rep., Jan. 31, 1884, 


—— Facts stated according to their legal effect — Lode claims — Placer patent, — 
In an action by the patentee of a placer claim to recover possession of a vein or lode 
within its boundaries, answer alleging that the vein or lode was known to the patentee 
to exist at the time of applying for the patent, and was not included in his application, 
well pleads the facts which, under section 2333, of the Revised Statutes U.S., precludes 
him from having any right of possession of the vein or lode. —Sullivan v. Iron Silver 
Mining Co., Sup. Ct. U. S., Col. L. Rep., Jan, 17, 1884. 


—— Patents— Double pleas or defenses — Infringement — Action for.—Both at 
common law and under the Code, special pleas or defenses may be pleaded with the 
general issue or a denial of the allegations of the complaint. The five matters which 
may be given in evidence upon notice, under the general issue, as provided in sect. 
4920 of the R.S., as defenses to an action, for the infringement of a patent may be 
pleaded specially with the general issue, and other defenses thereto may be pleaded 
specially either with or without the general issue and such notice. — Cottier v. Stimson, 
U.S. Cir. Ct. D. Ore., Ch. Leg. N., Jan. 12, 1884., 


—— See RAILROADs. 


PRACTICE, — Charge to jury — Error to give oral, in addition to written instruc- 
tions. —In the trial of a case to a jury, it is error for the court, after having been 
requested by either party, pursuant to statute, to reduce the charge to writing, to give 
oral instructions upon matters material to the issue, in addition to a written charge. — 
Householder v. Granby, Sup. Ct. Com. Ohio, Ohio L. J., Jan. 26, 1884. 


—— Order for examination of defendant — Removal of cause.— Where an action 
was begun in the State court, and an order thereafter obtained, under sects. 870 e¢ seq. 
Code of Civil Procedure, requiring the defendant to appear and testify before trial, and 
whilst the examination of the defendant was being had under such order, he removed 
the cause into the Circuit Court under the “ Local Prejudice Act.” Held, that although 
in actions at law begun in the Federal courts depositions cannot be taken under the 
State practice, yet where, as in this case, such an examination was actually pending at" 
the time of removal, the right to continue the same is preserved under the act of Con- 
gress of 1875; and on motion the defendant will be compelled to attend and testify 
under the order, although the plaintiff may not be entitled to read the deposition upon 
the trial. — Fogg v. Fisk, U. 8. Cir. Ct. D. N. Y., Daily Reg., Jan. 29, 1884. 


— New trial—Setting verdict aside.— The verdict of a jury will not be set aside 
and a new trial granted by the trial judge for errors which an appellate coart might 


consider sufficient for a reversal.— Rowe v. Matthews, U. 8. Cir. Ct. E. D. Mich., Rep., 
Jan. 16, 1884. 


—— Distribution —Costs— Municipal lien under Act of April 2, 1870, relating 
to City of Pittsburg — Not divested by judicial sale.— Where the fund produced 
by a sale of real estate is insufficient to pay prior liens, plaintiff, in the writ on which 
the land is sold, shall receive out of the proceeds the costs incurred in order lo effect the 
sale only, and not those incurred prior to his execution. Where, upon execution, real 
estate is sold in parcels for separate and distinct sums, the costs on the writ are to be 
divided into as many equal parts as there are separate and distinct parcels sold, and 


one portion thereof charged to the fund realized from each. —Bryant’s App., Sup. Ct, 
Pa., W. N. C., Feb. 21, 1884. 


—— Exceptions must be taken at trial.— An exception, to be of any avail, must be 
taken at the trial. It may be reduced to form and signed afterwards, but the fact that 
it was seasonably taken must affirmatively appear in the record by a bill of exceptions 
duly allowed or otherwise. — U. S. v. Carey, Sup. Ct. U. S., Sup. Ct. Rep., Feb. 8, 1884. 


—— See COMMON CARRIER; CRIMINAL Law. 


PRINCIPAL, —See INSURANCE (FIRE). 


PRINCIPAL-SURETY.— Parol proof that note was jointly made.—A promissory note 
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purported on its face to be signed by A. as principal, and by B. and C. as sureties. In 
an action by B, against C. for contribution, in which B. alleged that all three parties 
were joint makers, and offered parol evid of an agr t between them to that 
fact: held, that such evidence was admissible, notwithstanding the manner in which the 
note was signed. — Mansfield v. Edwards, Sup. Jud. Ct. Mass., Rep., Jan. 16, 1884. 


— School district treasurer's bond— Liability of surety. —On a school] district 


treasurer’s bond, conditioned that the treasurer, “as treasurer of said school district, 
shall faithfully disburse, according to law, all such funds as shall from time to time 
come into his hands,” the sureties are liable when the treasurer fails to deliver to his 
successor in office the school funds that had so come into his hands; and in finding the’ 
amount of such liability there should be included the amount of drafts and certificates 
of deposit, which, when received, would have been paid on presentation, and which 
were received as cash by such treasurer. — Reed v. Board of Education, Sup. Ct. Ohio 
Leg. Adv., Feb. 26, 1884. 


— Indemnification of one surety by principal — Subrogation — Contribution. — 


The rule that when a principal indemnifies one of several sureties, each is entitled to 
share therein, does not apply where such indemnity is furnished by a stranger for the 
sole and exclusive benefit of one. When the wife of the principal mortgages her sep - 
arate real estate for the exclusive use and benefit of one of her husband’s sureties, such 
mortgage does not inure to the benefit of his co-sureties. —Teggett’s Admr. v. McLel- 
land, Sup. Ct. Ohio, Week. L. B., Feb. 18 and 25, 1884. 


— “Guaranty” of payment at certain date— Discharge of surety.— Where ore 


“guaranties ” the payment of a sum of money at or before a specified time his contract 
is that of a surety, and on failure of the principal debtor to pay, may be proceeded 
against by the creditor without having had recourse to the principal. When there are 
sureties for the payment of a judgment in a certain time, and the creditor and debtor 
by agreement revive the judgment in such manner as to incorporate thereon an under- 
taking to enlarge the time of payment beyond that fixed in the agreement of suretyship, 
the sureties are discharged. — Riddle v. Thompson, Sup. Ct. Pa., Rep., Jan. 30, 1884. 


—Surety signing when two are required—Release of on failure of other to 


join. — Where a person signs an undertaking given on appeal, in an action as surety, 
with the express understanding that it was to be executed also by another surety, and 
the law required two sureties to an undertaking that would operate as a stay, such 
surety is not liable on the undertaking if it be filed without a second surety being 
obtained. — Grimwood v. Wilson, Sup. Ct. N. Y., Daily Reg., Jan. 19, 1884. 


— Liability of sureties on official bond. — The sureties on the bond of an officer of an 


incorporated company for the faithful performance of his duties, as such, are not 
relieved from liability on account of the fact that the officer was already a defaulter 
when the bond was given, provided the officers of the corporation had no knowledge of 
the defalcation. Mere negligence in the officers of the corporation in failing to detect 
the fraud will not relieve the sureties. — Bennett v. 8. A. R. B. E. and L. Assn., Sup. 
Ct. Texas, Col. L. Rep., Jan. 17, 1884. 


PROCEss. — Service on corporation. —The statute provides that when a company or in- 


dividual has an agency for the transaction of any business in any county other than 
where the principal resides, service may be made on any one employed in such office or 
agency in all actions growing out of the business of that office or agency; therefore a 
service in such office, or an agent of the company, in respect to transactions by another 
and previous agent of the same company is not such as will bind the principal. — State 
Ins. Co. v. Granger, Sup. Ct. lowa, West. Ins. Rev., Jan., 1884; Rep., Jan. 23, 1884. 


— Service by publication — Judgment no bar to another action. —In a suit to re- 


cover land, and to remove a cloud upon the title thereof, brought in a court of the State 
in which the land is, against W., H. and others, the petition alleged that W. ejected the 
plaintiff and unlawfully withheld possession from him; that H. set up some pretended 
claim or title to the land; that the other defendants held recorded deeds thereof, which 


| 

| 

| 


372 DIGEST OF RECENT CASES. 


PROCESS — Continued. 


were fraudulent and void; and that the pretended claims and deeds cast a cloud upon 
the plaintiff’s title. Due service was made on the other defendants; and a citation to 
H., who was a citizen of another State, was published as directed by the local statutes, 
All the defendants were defaulted; and upon a writ of inquiry the jury found that H- 
claimed the land, but had no title, of record or otherwise, and returned a verdict for the 
plaintiff. Judgment was rendered that the plaintiff recover the land of the defendants, 
and that the deeds mentioned in the petition be cancelled and annulled, and the cloud 
thereby removed, and for costs, and that execution issue for the costs. Held, that this 
judgment was no bar to an action by H. in the Circuit Court of the United States to re- 


cover the land against the plaintiff in the former suit. — Hart v. Sanson, Sup. Ct. U. &., 
Alb. L. J., Feb. 23, 1884. 


PUBLIC HIGHWAY. —Forfeiture of charter of turnpike company — Act of February 
19, 1849 (Pa.). —A turnpike road is a public highway, and upon the forfeiture and repeal 
of the charter of the turnpike company, the public right of way does not revert to the 
owner of the fee. The road still remains for the pubiic use, though discharged of tolls. 
The charter of an incorporated turnpike company was declared forfeited by legal pro- 
cess in 1881. After the forfeiture of the charter, a railroad company appropriated part 
of the turnpike road in the construction of its railroad. On a mandamus against the 
railroad company to compel the reconstruction of the turnpike road under the act of 
February 19, 1849 (P. L. 85): held, that the use of the turnpike road was still in the pub- 
lic, that it was a highway within the meaning of the act, and that the railroad com- 
pany was bound to reconstruct it at its own expense. — Pittsburg, K. and Y. R. R. Co. 
v. Commonwealth, Sup. Ct. Pa., W. N. C., Feb. 28, 1884. 


RAILROADS. — Negligence — Pleading — Demurrer. — While the mere fact that an injury 
to an employe was occasioned by an obstruction of the track, does not make out a 
prima facie case of liability against the company; yet when it is further alleged that the 
obstruction was upon the track by reason of the negligence of the company, and that 
the employe was in the discharge of his duty and exercising due care and skill at 
the time of the injury, such allegations do constitute, prima facie, a case of liability 
against the company, and demurrer to such complaint will not lie.— Wilson v. D. §. P, 
& P. R. R. Co., Sup. Ct. Col., Col. L. Rep., Jan. 31, 1884; Den. L. J., Jan. 22, 1884. 


— Through ticket —Passenger not entitled to stop-over ticket at intermediate 
station. — Defendant, a common carrier of passengers between Newark and Junction 
City, sold to plaintiff a ticket by which it agreed to carry him from the former to the 
latter place. Before reaching Junction City, he surrendered his ticket to the con- 
ductor, but demanded a stop-over check for Somerset, which was refused, and plaintiff 
voluntarily left the train. In the afternoon, the same train, on its d trip, stopped 
at Somerset, and plaintiff entered the cars to resume his journey, and refused to pay the 
fare from Somerset to Junction City. On such refusal, he was put off. Held, in the 
absence of any agreement, or of a rule or regulation to the contrary, the obligation 
created by a sale of the ticket was for one continuous passage, and if the passenger 
voluntarily left the train at an intermediate station, while the carrier was engaged in 
the performance of its contract, he thereby released it from further performance, and 
had noright to demand such performance on another train, or at another time. — Hatton 
v. B. & O. R. R. Co., Sup. Ct. Ohio, Leg. Adv., Jan. 22, 1884. 


—— Negligence — Damages — Instruction. — The omission to sound the whistle of an 
engine in accordance with the provisions of,section 66, ch. 23, Comp. Laws 1879, is negli- 
gence; but in an action to recover damages for stock injured on the crossing of a high- 
way over the railroad track, if it appears by facts and circumstances proved that 
the injuries complained of were not caused by or attributed to such omission or neglect. 
The negligence is immaterial, and creates no liability against the railroad company for 
a recovery for damages to stock upon the track. An instruction to the jury that “if 
there was negligence on the part of both parties, and they find that the negligence of 
the plaintiff was only slight, compared with that of the defendant, their verdict must be 


for the plaintiff,” is erroneous. — Atchinson, T. & S. F. R. Co. v. Morgan, Sup. Ct. Kan., 
Pac, Rep., Jan, 10, 1884. 
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RAILROADS (STREET). — Municipal privileges-- Payment to city in return there- 
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fore. — Where a passenger railway company had power by its charter to lay its road 
over and along such streets in the cities of Alleghany and Pittsburg as the councils of. 
said cities may permit; and permission had been granted by ordinances regularly 
passed and adopted, with the conditions, inter alia, that the company pay to the cities a 
certain sum per annum for each car regularly run, and a certain per cent per annum of 
the dividends declared ; and the said company had pted the ordi aforesaid, 
and having used and enjoyed the privileges thereby granted: held, that the company is 
bound by its agreement; that it has no redress except an application to the Legislature 
for greater charter powers; that the contract was not ultra vires nor against public 
policy, even in the absence of any express legislation empowering cities to levy and 
collect the taxes aforesaid, and also in absence of any provision in the company’s 
charter requiring the tofe ils to the use of the streets of said cities. — Fed 
St. and Pleas. Vall. Ry Pass. Co. v. City of Alleghany, Suv. Ct. Pa., Pittteb. L. J., Feb 
6, 1884. 


-— See DAMAGES; NEGLIGENCE. 
REMOVAL OF CaUsEs. — Demurrer— Act of 1875 — Separate controversy — Citizen- 


ship. — The removal act of 1875 gives the right of removal to the Federal court only 
when there is a separate and distinct controversy to which all the substantial parties 
on one side are residents and all those upon the other are non-residents. Ina suit 
brought by a stockholder of a mining corporation to enforce a cause of action against 
the directors for a fraudulent appropriation of its assets when the relief sought is that 
the individual defendants account jointly and severally for the profits made by the 
misappropriation of the corporate property, there is a controversy which is separate as 
between the plaintiff and each defendant which can be fully determined as between 
them, and such actions may be removed tothe Federal court. The hearing and decision 
of a cause upon a demurrer is a trial within the meaning of the Removal Act.— Boyd v. 
Gill, Cutter v. Whittier, Nott v. Clews, Perkins v. Dennis, Langdon v. Fogg, U. S. Cir. 
Ct. S. D. N. Y., Rep., Jan. 30, 1884. 


— Citizenship — Condemning land — Railway corporation — Parties.— An action 


to appropriate land by a railroad company can be removed to the Federal court by 
parties thereto on the ground of citizenship. —North. Pac. Term. Co. v. Lowenberg, U. 
S. Cir. Ct. D. Ore., Rep., Jan. 30, 1884. 


— Citizenship — When action brought — When petition made. — In order to justify 


the removal of a cause from a State court to the Federal court under subd. 3 of sect 
639 of the Revised Statutes, the requisite diversity of citizenship of the parties must 
exist both at the time the suit is begun and when the petition for removal is signed. — 
Frelinghuysen v. Baldwin, U. S. Cir. Ct. S. D. N. Y., Rep., Jan. 23, 1884. 


— Necessary parties — Citizenship. — The second clause, sect.2, of the removal act 


of 1875, enacts that when in any suit pending in a State court there shall be a controversy 
which is wholly between citizens of different States, and which can be fully determined 
between them, then either one or more of the plaintiffs or defendants actually interested 
in such controversy may remove said suit to the Circuit Court of the United States for 
the proper district. To enable a party to remove under this clause there must exist in 
the suit a separate and distinct cause of action, in respect to which all the necessary 
parties on one side are citizens of different States than those on the others. —N. J. Zinc 
& Iron Co. v. Trotter, U. 8. Cir. Ct. D. N. J., N. J. L. J., Jan., 1884. 


—- Jurisdiction of Federal Courts—Actions by assignees—Fire insurance 
policy — Fraud — Motive.— An assignee cannot bring an action originally in the 
Circuit Court unless the assignor could have done so, but he can bring the action in the 
State court and thence remove it to the Circuit court, if the other prerequisites exist. 
The clause is sect. 1 of the act of 1875, excepting from the original jurisdiction of the 
Federal courts such suits by assignees as could not have been brought there by the 
assignors, cannot be read, by implication, into sect.2 of the same act, governing the 
removal of causes. An action upon a policy of fire insurance which provides that any 
fraud on the part of the assured by false swearing shall vacate it, will be defeated by 

misstatements under oath of material facts, even though the assured, in making such 
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REMOVAL OF CaUsEes —Continued. 


statements, was actuated by no intention to defraud the insurers, but by ulterior 


motives of his own. — Claflin v. Commonwealth Ins. Co., Sup. Ct. U. S., Sup. Ct. Rep. 
Feb. 8, 1884. ’ 


—— See JURISDICTION (FEDERAL).— PRACTICE. 


REPLEVIN. — Action by tenant in common. — Where a party leases a farm for half the 
crop and products yearly, and the tenant, instead of giving the lessor half the grain, ag 
agreed, locks up the whole undivided amount in a neighbor's barn, the lessor may bring 


suit for half of it, being tenant in common thereof. — Sutherland v. Carter, Sup. Ct. 
Mich., N. W. Rep., Feb. 9, 1884. 


Res JUDICATA.— Purchasers pendente lite —Corporation organized in another 
State. — A decree settling the title to real estate is conclusive, in any subsequent liti- 
gation, upon all parties, privies, and purchasers pendente lite; and a corporation which 
purchases from its president lands which are in litigation in a suit to which he is a 
party, is not exonerated from the burden of this rule by the fact that this it organized 


under the laws of a different State. — Whiteside v. Haselton, Sup. Ct. U. S., Sup. Ct, 
Rep., March 1, 1884. 


SaLe. — On condition — Property “ hired ’’— Payment of installments — Breach — 
Damages.—A transaction whereby A.“ hires” a piano to B. to be paid for in ‘install- 
ments at stated times, defaultin payment of any installment to effect a forfeiture of the 
money paid, with a right in A. to retake possession of the piano, is a conditional sale. 
Upon breach of the contract by B. the rights of A. are expressed by the contract, to 
wit: forfeiture of the money paid and a retaking of the piano. An action for breach and 


for damages for use will net lie. — Loomis v. Bragg, Sup. Ct. Err. Conn., Rep., Jan. 28, 
1884. 


——Uncompleted bridge—Implied Warranty of soundness of construction. — 
A bridge company, having partially executed a contract for the construction of 
a bridge, entered into a written agreement with a person whereby the latter undertook 
for a named sum, and within a specified time, to complete its erection. The sub-con- 
tractor agreed to assume and pay for all the work done and material furnished up to 
that time by the company. Assuming this work to have been sufficient for the purposes 
for which it was designed, the sub-contractor proceeded with his undertaking, but the 
insufficiency of the work previously done by the company was disclosed during the 
progress of the erection of the bridge. No statement or representation was made by 
the company as to the quality of the work it had done. Its insufliciency, however, was 
not apparent upon inspection, and could not have been discovered by the sub contrac- 
tor until actually tested during the erection of the bridge. Held, that the law implied a 
warranty that the work sold or transferred to the sub-contractor was reasonably sufti- 
cient for the purposes for which the company knew it was designed. — Kellogg Bridge 
v. Hamilton, Sup. Ct. U. S., Cent. L. J., Feb. 22, 1884. 


SLANDER. — Privileged communication —Statement made to prosecuting attor- 
ney.— Acommunication made to a State’s attorney, in Illinois, his duty being to 
“commence and prosecute ” all criminal prosecutions, by a person who inquires of the 
attorney whether the facts communicated make outa case of larceny fora criminal 
prosecution, is an absolutely privileged communication, and cannot in a suit against 
such person, to recover damages for speaking words charging larceny, be testified to by 
the State’s attorney, even though there be evidence of the speaking of the same words 


to other persons than such attorney. — Vogel v. Gruaz, Sup. Ct. U.S., Sup. Ct. Rep., 
March 1, 1884. 


— When wordsimputing crime not actionable. —An action of slander cannot be 
maintained for words which impute a crime, where from all that was said at the time 
the words were spoken it appears that the words had relation to a transaction that was 
not criminal, and that they must have been so understood by the hearers. In such case 
it is error to exclude evidence offered by the defendant to show what the transaction 


was to which the words related.— Brown v. Myers, Sup. Ct. Com. Ohio, Alb. L. J., 
March 1, 1884. 
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SURETYSHIP. — See ADMINISTRATION. 


TAXATION. —Illegally assessed — Action against treasurer or receiver — Volun- 
tary payment. —An action against a county treasurer under section 5848 of the Re- 
vised Statutes to recover back taxes paid, which were illegally assessed, cannot be 
maintained when the taxes were paid voluntarily, and without protest or objection. — 
Wilson v. Pelton, Sup. Ct. Com, Ohio, Ohio L. J. Jan. 12, 1884; Week. L. B., Feb. 25, 
1884. 


— Taxation of national bank stock. —In an action to enjoin the county treasurer 
from collecting the taxes assessed against complainant on the ground that under the 
constitution of Ohio, all taxes should be on property, and that,in fixing the taxes of 
banks, government bonds should be deducted in determining the value of the property 
of the bank by reference to which the valuation of shares was to be fixed. Held, that 
the shares of incorporated banks are taxable under the constitution and laws of Ohio; 
and that they are themselves property and that the true rule for their taxation is that 
which is applied to all their property, viz.: true valuein money; and thatin determining 
this true value all the assets which the shares represent should be taken into considera- 
tion, including government bonds.— Exch. Nat. Bk. v. Miller, U. 8. Cir. Ct., 8. D. Ohio, 
Week. L. B., Feb. 18, 1884. 


—— See CONSTITUTIONAL Law. 


TITLE. — Action to quiet — Prerequisites —Jurisdiction of Federal courts — Stat- 
utes of State. — In those States where the action of ejectment is abolished, and any 
one claiming title to real estate is authorized by statute to bring an action against any 
adverse claimant for the purpose of quieting his ttle, itis not necessary, as was the 
case at common law in bills for similar purposes, that the plaintiff to maintain his action, 
should either be in possession or have obtainéd a previous judgment in favor of the 
validity of his title. A Federal court, sitting in such a State as a court of equity, has 
jurisdiction to give the relied accorded by the statute, although a bill in equity could 
not formerly have been supported in such a case, and though the domain of equity is 
enlarged thereby. — Holland v, Challen, Sup. Ct. U. 8., Sup. Ct. Rep., Feb. 8, 1884. 


Tort. — Statutory remedy for death caused — Causing death by liquor — Consent 
of deceased. — Arts. 2899, 2900, Rev. Stats., provide that an action can be brought for 
causing the death of a person by wrongful act, etc., when the act is of such a character 
as will entitle the party injured to maintain an action for the injury, if death had not 
ensued. The defendants induced the plaintiff ’s husband to drink three pints of whisky 
at one time for a wager. After drinking two pints, and while in such a state of intoxi- 
cation as to have lost self-control, they prevailed on him to drink the third pint, which 
caused his death immediately. Held, that the consent of deceased, by drinking the 
third pint, was a mere nullity by reason of his condition; that the defendants would 
have been liable to him, if death had not ensued, and were liable to his family. — McCue 
v. Klein, Sup. Ct. Texas, Rep., Jan. 30, 1884. 


TRESPASS. — Telegraph additional burden upon highway requiring compensa- 
tion to property owner.— The construction and maintenance of a telegraph line 
upon a highway is a new and additional burden upon the fee to which, when the high- 
way was established, it was not contemplated it should be subjected, and for which the 
owner is entitled to additional compensation. — Board of Trade Tel. Co. v. Barnett, Sup, 
Ct. Ill, Alb. L. J., Feb. 2, 1884; Rep., Feb. 27, 1884. 


Trusts. — Express trusts as to real estate — Passive trust — Ejectment. — Express 
trusts in real estate can be created only by an instrument in writing. An agreement be- 
tween the grantor and grantee of lands, that the latter shall take possession, and use, 
lease, or sell, as he shall deem best for the interest of certain cestui que trust, and that 
when he shall sell, he shall distribute the proceeds in certain proportions among cestui 
que trust, is an attempt to create an express trust in the land, and to be valid, must be in 
writing. Where the trustis only a passive one, the trustee simply holding the naked 
legal title in trust for the cestuis que trust, he can not maintain an action of ejectment 
against the latter. — Ingham v. Burnell, Sup. Ct. Kan. Pac., Rep., March 6, 1884, 


—— See WILL. 
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Usury.— See BILLS AND NOTES; MORTGAGE, 


VENDOR-VENDEE.— Parties Unity of interest— Action to cancel deed.—De. 
fendants, in action against vendor and vendee, to set aside and cancel a deed on the 
ground of fraud, though both defendants are necessary parties defendants, yet where 
the only relief sought is a cancelation of the deed, are not united in interest within the 
meaning of section 4987, Rev. Stats. — Moore v. Chittenden, Sup. Ct. Ohio, Ohio L. J., Jan, 
12, 1884. 


—— See CONTRACTS. 


WaRRANTY. — Speculative life assurance — Fraud. — The implied warranty of a validity 
of title imputed to one who sells a note, bond, or other chose in action, will not enable 
the assignee of a fraudulent life insurance policy to recover on such implied warranty 
when he has himself been a party to the fraud or cognizant of it.— Blattenberg v. Hol- 
man, Sup. Ct. Pa., Leg. Int., Jan. 18, 1884. 


—— See SALE. 


WILL. — Construction — Latent ambiguity — Parol evidence.—A testatrix, by her will, 
gave to A. and Bb. “the two certain mortgages which she, at the making of the will, 
held on their property.’’ She in fact held three mortgages on the property—one for 
$320, another for $2,200 and the other for $1,404. Held, that she intended to give to them 
all the mortgage debts —the three mortgages. If it were held that the gift was of only 
two of the mortgages, the legatees under the bequest would have the right to select. 
Evidence of instructions to the draftsman of the will are incompetent. — Cleveland v. 
Carson, Ct. Chan. N. J., Cent. L. J., Jan, 25, 1884. 


—— Construction — Descents and Distributions — ‘‘ Heirs at law’ — Conflict of 
laws. — Personal property which is given in trust, with power to convert the same into 
realty for the “ heirs at law” of the settler, will be distributed among those entitled to 
real property by descent, and not in accordance with the statutes of distribution. 
Where a deed of trust is executed in one State for the benefit of the “ heirs at law” of 
the settler, who afterwards b domiciled in another State, where he dies, the laws 
of the latter State will govern as to who were contemplated as “ heirs.” Although the 
laws of the latter State do not permit the descent of property, which has been acquired 
by an intestate from his father, to his mother. Held, that the settler did not intend that 
this rule should defeat his mother’s rights, and, there being no issue, it should go to his 
mother. — Merrill v. Preston, Sup. Jud. Ct. Mass., Cent. L. J., Jan. 25, 1884. 


— Statute of perpetuities. — In 1862, three sisters, Margaret, Mary, and Sarah, were the 
owners in equal proportions of a large amount of real and personal property, called the 
joint Burr estate. Margaret died in September, 1862, leaving a will, by which she de- 
vised, on the death of her surviving sisters, all her lands to executors until the sale 
thereof in trust, at such times as they might deem for the benefit of the estate. She 
gave to them the proceeds of her lands and personal estate, not otherwise specifically 
given, to pay legacies to various charities. Mary, who died in 1865, gave her real and 
personal estate to her executors, after the death of her sister, and the rents, issues and 
profits of the estate, to be sold by them, were to be applied to the payment of residuary 
legacies to charities. The legacies referred to in Margaret’s will are made payable 
within four years from the death of the survivor of the sisters. By a codicil to Mary’s 
will the legacies to charities are directed to be paid within two years from the death of 
her sister. Held, that these wills are not void under the statute against perpetuities, 
there being not in either of them any suspension of the absolute power of alienation of 
the real estate for more than two lives in being at the creation of the estate. — Riker r. 
Society of N. Y. Hospital, Sup. Ct. N. Y., Daily Reg., Jan. 5, 1884. 


— Construction of—Precatory trusts. — “I give, devise, and bequeath unto my wife 
Mary Ann Knox, her heirs and assigns forever, all my real and personal estate, money, 
tax certificates of sales, goods, chattels, and all other my worldly substance of every 
nature and kind whatever, of which I may die seized or possessed, having full confi- 
dence in my said wife, and hereby request that at her death she will divide equally, 
share and share alike, in equal portions as tenants in common, between my sons and 
daughters, Thomas M. Knox, Jr., Richard C, Knox, Barclay Sidney Knox, John Knox, 
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WILLS — Continued. ‘ 


Mary Ann McMahon and Kate L. Decker, the wife of Myron A. Decker, all the proceeds 
of my said property, real and personal, goods and chattels, hereby bequeathed.” Held, 
that the words “all the proceeds,” etc., in the above clause,do not mean the rents, 
issues and profits of said estate, nor the surplus or residue which might remain at the 
death of his wife. That it was the clear intention of the testator to provide a sufficient 
maintenance for his wife out of his estate, and that he supposed the rents and profits of 
the estate would furnish such maintenance. Held, that it was the clear intention of the 
testator to create a trust in favor of the children named in the will; and that his language 
in the will was intended to govern and control the conduct of his wife in the disposition 
of his estate. — Knox v. Knox, Sup. Ct. Wis., Wis. Leg. N., Jan. 23 and 2%, 1884. 


— Construction of— Residuary estate. — W. died 1873, leaving a daughter H. anda 
grandson M., “ only heir” of a deceased daughter J. By the first clause of his will he 
gave his homestead; by the second $30,000 to H., “‘ in addition to”’ what he should there- 
after give him, and directed his executors to divide his residuary estate “ equally 
between the heirs of the said H.” who might be living at a future period fixed for distri- 
bution, ‘and the said” M.,“‘each to share and share alike.” Held, that the residue 
should be divided per stirpes. —Osborn’s App., Sup. Ct. Pa., Pittsb. L. J., Jan. 30, 1884. 


— Validity —Insanity of testator. — Where a paper writing is admitted to probate as 
the last will and testament of a deceased person, and it subsequently appears that the 
testator was non compos mentis at the time of the execution of the will, the probate is 
voidable not void. Where some of the heirs, in the matter of such probate, have suf- 
fered the statutory period of limitation to pass without contesting the probate, aud 
other heirs are yet within the statutory time, the probate may be set aside as to the lat- 


ter and at their request and held good as to the former.—Samson v. Samson, Sup. Ct. 
Cal., Rep., Jan. 30, 1884. 


— Collateral inheritance tax — Disposition of after acquired real estate.— B. con- 
veyed in 1873 to trustees to pay him the interest for life, and, after his death, in trust 
for his mother and her heirs to be conveyed to them in fee simple. The mother died in 
1879, having made her will, dated 1876, whereby she gave, inter alia, one-half the rest 
and residue of her estate to Daniel Black, in trust for her son B. for life, and after his 
death the principal to go to his issue, and if he died without issue, then to her daughter, 
B.’s sister Mary, to whom also the other moiety of the residuary estate was bequeathed. 
B. died in 1882, intestate and without issue. The question was: ‘Is the Commonwealth 
entitled to collateral inheritance tax on any part of B.’s trust estate which, upon his 
death, vested in his sister Mary?” Held, that, under B.’s trust deed, the mother took a 
vested remainder immediately upon delivery of the deed. That the daughter Mary 
took both the real and personal estate of said trust estate under the residuary clause of 
the mother’s will, which was broad enough to pass after-acquired real estate, and that 
she did not take through or directly from the brother B., and consequently there was no 


collateral inheritance tax due on any portion of the estate. — Commonwealth v. Hacket, 
Sup. Ct. Pa., Leg. Int., Jan. 25, 1884. 


-— Decedents’ estates — Legacies. — A direction in a will to pay the interest of ten thou- 
sand dollars to a legatee during her natural life, and after her death ‘ to divide the 
said principal sum of ten thousand dollars ” equally among her then surviving children, 
is not a direction to invest that sum for the benefit of such children, so as to entitle 
them to receive the increase in value of the securities purchased by the trustees with 
the fund awarded them by the Orphans’ Court to secure said annuity; such increase 
goes to the residuary estate. — Middleton’s App., Sup. Ct. Pa., W. N. C., Feb. 28, 1884. 


— Excution—Lex situs—Probate — Evidence — Estoppel —Grantorand grantee.— 
In order to pass title to real property a will must be executed in conformity with the 


laws of the State where the property lies. Probate of a will, though it may be conclu- 
sive evidence of the validity of the instrument within the State, is no proof of its exe- 
cution in conformity with the laws of another State. The grantee by deed poll of a life 
estate is not estopped from denying the title of his grantor and acquiring a superior 
one. — Robertson v. Pickrell, Sup. Ct. U. S., Sup. Ct. Rep., Feb. 8, 1884. 
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WILLS — Continued. 

— Limitation over upon fee invalid.— A. will give to C. an estate with power of dis- 
position, and provided that so much of the estate as C. should not dispose of should, at 
his death, go to the testator’s nieces. The testator expressed in the will a desire that C, 
should not diminish the estate to a greater extent than might be necessary for his com. 
fortable support. Held, that the limitation over to the nieces was void. — Howard », 
Carnise, Sup. Ct. U. S., Alb. L. J., March 1, 1884. 


— Domicil of testator determines construction of.—Testator, domiciled in New 
York, made his will there in July, 1869. In August, 1869, he went to Europe for the pur- 
pose of perfecting his medical education. From 1872 to 1878, here sided in France, and 
was married there to the complainant in February, 1877, and continued to live with her 
there until he was brought to this country by his brother, in 1878. He .abandoned his 
profession, and represented himself, at the time of his marriage, as a resident in Paris, 
He married a Frenchwoman complainant, and rented a house near that city, in which 
he and she lived for fifteen months, and he contemplated buying it if he could do so. 
His habits of intoxication impaired his mind, and after he was brought here in 1878, he 
was adjudged a lunatic, and confined in an asylum in Pennsylvania for about three 
years, where he died in 1881. Held, that his domieil, at the time of his marriage, was in 
France, although he had never petitioned for the enjoyment of civil rights there; that 
his domicil was never changed thereafter, and that consequently his wife was entitled, 
under the law of France, to one-half of his personalty, notwithstanding his will of 
1869. — Harrall v. Wallie, Ct. Chan. N. J., Alb. L. J., March 1, 1884. 


— Construction of.— Bequest to “all my living heirs an equal share, that is, share 
and share alike, that is, to my daughter, Eliza A. Crombie and children; Rachel J. Mc- 
Kee and her children; Mary Ann Craig's two children equal shares. Held, that Mrs. 
Crombie and Mrs. McKee took in exclusion to their children. — McKee’s App., Sup. Ct. 
Pa., Pittsb. L. J., Feb. 20, 1884. 


Witness. — Disqualification—Parol agreement respecting land. —To disqualify a 
witness it is not enough that he is interested in the question litigated. He must beso 
interested in the case itself, so as to be affected by the decision therein, or so that the 
record of it would be evidence for or against him. If the effect of a parol agreement re- 
specting land is such that one party could set up a resulting trust in the other, and by 
virtue thereof demand specific performance, he will not be permitted to resist a similar 
claim on the part of the other. The statute of frauds is intended to act as a shield 
against fraud, not as a weapon to make it effectual.— McMurray’s App., Sup. Ct. Pa., 
Leg. Int., Jan, 25, 1884. 
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CONTRACTS FOR THE BENEFIT OF THIRD PERSONS. — Am. L. Reg., Jan., 1884. 
INTOXICATION AS A DEFENSE IN CIVIL CAsEs. — Cent. L. J., Jan. 25, 1884. 

NOLLE PROSEQUI. —Crim. L. Mag., Jan., 1884. 

PRESUMPTIONS ARISING FROM THE USUAL COURSE OF BUSINESS. — Alb. L. J., Feb. 23, 1884. 
THE PRESUMPTIVE VALIDITY OF OFFICIAL ACTS.— Alb. L. J., Feb. 2, 1884. 

TWICE IN JEOPARDY. —Cent. L. J., Jan. 25, 1884. 

UPSTAIRS aND DOWNSTAIRS TENANTS. — Alb. L. J., Jan. 26, 1884. 


